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QUESTIONS PRESENTED 
In the opinion»of Appellant, the following 


questions are presented: 

'@) In a trial upon an “4ndictment for nots : 
and larceny, should the court direct an acquittal if the . 
Government fails to prove ownership or possessory interest. 
in the premises and property and fails to prove lack of 
consent. : | 

(2) Im an indictment for housebreaking and larceny, 
‘should the indictment adhere to the language of the : a 
pertinent statutes or is the use of the terms msteal” 

and “stole” sufficient. : ? 

(3) In a trial upon an indictment for housebreaking 
and larceny, should the court accept a statement of ‘the 
prosecutor as to cost, in lieu of testimony or: evidence." 

(4) In a trial in a criminal case, ‘may the 
Government sustain its burden of proof by adducing | 
testimony which is patently inconsistent. | 

(5) Should the accused be furnished with the 
transcript of the preliminary hearing and of the grand 
jury proceedings when parent: inconsistencies appear at the. 
trial and when there is a gross inconsistency, betwoan the 
prosecutor's opening statement and the Government's zs 


5 ike) 
o8F 


Se ig cecil I Ein ia are 


(6) In a trial ina criminal case, is the 
presumption of innocence evercome by confusion, snconsiatensios | 


misstatements, or irregularities. 

(7) Should the court admonish the jury each tine 
an overnight recess in a criminal case is taken. 

(8) Should the court instruct the jury that it 
must find that each element of housebreaking and larceny 
had bean committed by each of two defendants. 

(9). Should the court instruct the jury that 
circumstantial evidence is entitled to greater weight than 
direct evidence. | 

(10) Does the treatment afforded children by, ‘our 
jurisprudence prevent a court from imposing 2 heavier 
sentence upon one of two defendants because of the jamais 

| 


court record of such defendant. 2 


(41) Should the court impose sentence without 


affording a hearing on the presentence report. 

(12) Should the court impose sentence when the 
defendant states that he does not understand. : 
(13) Should a defendant be tried and sentenced 


| 
without the effective assistance of counsel. 


Saracen 


JURISDICTIONAL STATEMENT ee oe 
_ STATEMENT OF THE CASE woo tic boetes eee 
STATUTES AND RULES INVOLVED ee Se 


SUMMARY OF ARGUMENT eee ae Le ds 


ARGUMENT waceveveccacececcouccocceccceesooneceucceses 


A. Appéllant Was Improperly Tried. The Government's 
Proof Is Either Impossible, Misstated Or False. 
Appellant Should Have Been Furnished The Trans- 
cripts Of The Preliminary Hearing and Grand dary 


Proceedings Co sccccrccreccecccesoseoecescoeroeess 


(1). The Record In This Case Is Thoroughly | 


Chaotic Score corer ecrerevecessreoersoccoesepe 


(2) Transcripts Of Protrial Proceedings Should 
Have Been Furnished oo wise-clesivise cclg vie sie wows 


(3) Other Irregularities Occurred Duripg Trial. 


Indictment Was Fatally Defective And The Proof . 
Adduced At Trial Was Insufficient ....ccccccener 
(1) The Indictment Did Not Adhere To The | 


Statutes oc evecereceravevesesccseserecgoone 


(2) The Government Failed To Prove Ownership | , 
Or Interest Ricle-n’n's wleivinigleicieiwiete ele elslolaiciem aisles 


(3) The Government Failed To Prove Lack Of | 


Consent sec reeceecasereeserscescsscococases 


(4) The Government Did Not Prove Grand Larceny. 


(5) The Government Failed To Prove Chain Of 
Possession wserecseccncecscecvevesscesseuse 


| Satie 
Cc; The Jury Was Improperly Ineteucted 6.605 bissses, = 


Q) The Jury Was Inadequately Admonished Eats 43 
| 

(2) The Jury Was Not Instructed To Determine 

Each Essential Element soodbvercvcseenrees 43 


(3) The Instructions On Circumstantial Evidence 


Were Erroneous wtasaececcuecsnecsresenccee 


Appellant Was Improperly Sentenced co baesecooes 49 
(1) Juvenile Court Records Were Improperly Used 49 
(2) Future Acts Ne eaens 


(3) Personal Traits Oe Me ee ie pisleleeleiee be 6s 
(4) Co-Defendant's Sentence pte NRE OR 
t 


(5) Appellant's Understanding sesaseesseoscres 
(6) Hearing On Presentence Report nsetenecvers 


Z. Ineffective Assistance of Counsel Bont esta 
| 


vit CONCLUSION cisccsevercnccessvecsccosrcorscen rele r cy 
APPENDIX A - ‘Statutes And Rules Involved oe enecvces 


Sections 11-902 
11-915 
11-929 
22-102 
22-1801 
22-1212 
22-2201 
22-2202 
22-3102 


District of Columbia Code (1961 ed.) eoervooeee 
| 
| 
| 


United States Code oiuuls nue cmewsenes AS. 


18 U.S.C. F 3 3654 
18 U.S.C. § 3655 


Federal Rules Of Criminal Procedure 


Rule 5(a) 

Rule 7(c) 
Rule 32(c) | 
Rule 57 


i 
ee eoeoseereedos 

1 
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District Court Rules 


Cece c cc ccc rene ccccccoenercs AB 


Rule 86 


APPENDIX B - Preliminary Draft Of Proposed 
Amendments To Federal Rules Of 
Criminal Procedure ..ccccccccccccoce| 


Rule 32 - Proposed Amendment 
Advisory Committee's Note 


TABLE OF CASES - eee opt 


Brown v. United States, 69 App.D.C. 96, 99 
F,2a°131 (1938), cert. denied, 305 U.S. 562 


(1938) eee ec ccerccreoepevececccoesecescoveseesese AG 


Bynum v. United States, 104 U.S.App.D.C. 368, 
262 F.2d 465 (1958) se eecccccccccccccoscerccereee BD, 61 


Carter v. United States, 102 U.S.App-D.C. 227 
at 231, 252 F. 2a 608 at 612 (1957) secccessceces 43 


pedge v. United States, 106 U.S.App.D.C. 276 
ce 7O78, 272 F. 2d 504 at 507 (2959) Decraeen ais 24, 43 


Gordan v. United States, 112 U.S.App.D.C. 
33, 299 F. 2d 117 (1962) cee ccaeccccccscccccccces 30 


Hair v. United States, 110 U.S.App.D.C. 153, | 
289 F.2d 894 (1961) Waceonsovacevocreceesesoordes 29 


Harley v. United States, 111 U.S.App.D.C. 174, 
295 F.2d 161. (1961) sinlshaleloisleniclaieiaicie sleieisieteleieinisiels 50 


Hirabayashi v. United States, 320 U.S. 81 at ; 
105 (1943) eerececercccecccensccscaccsocveccelne 38 


Jackson v. United States, 111 U.S.App.D.C. 353, 
297 F.2d 195 (1961) wc eedeecccececcecescceccones 30 


*Mason v. United States, 90 U.S.App.D.C. 
1; 193 F.2d 23 (1951) ce g pipiele ese vale eels eele.ee ese 
‘ , \ 


McDonald v. United States, 109 U.S.App.D.C. 
98, 284 F.2d 232 (1960) Jecvecccesuvecceccaceesie 


*Pee v. United States, 107 U.S.App.D.C. 47 at 
49 274 F.2d 556 at 558 (959) BGS Oe ciicinieiele winia's a 
| 


*Pennsylvania Indemnity Fire Corp. v. Aldridge, 
73 App.D.C. 161, at 162,117 F.2d 774 at 775 


(1941) ORE Re NE A AR a AE 


Poff, In re, 135 F.Supp. 224 at 327 See 


Robertson v. United States, 84 U.S.App.D.C. 185, 
171 F.2d 345 (1948) i OS ow ae oe cialeieie wiewemelese 


Shioutakon v. District of Columbia, 98 U.S.App. 
D.C. 371, 236 F.2d 666, 60 A.L.R. 686 (2956) $e 


*Simmons v. United States, __ U.S.App-D.C. __, | 


308 F.2d 324 (1962) Perey ere ed 


*Thomas v. United States, 74 App.D.C. 167 at 170, 
121 F.2d 905 at 908-909 (1941) eoverereserssvese 


Whisaker, In re, 134 F.Supp. 864 at 866 
(D.D.C. 1955) ccc eee rewcercccveascecerercoresee 
| 


white v. Reid, 126 F.Supp. 367 (D.D.¢.)1954) -.. 


DISTRICT OF COLUMBIA CODE (1961 ed.) | 

| 
Section FOO oe aie alsa heleve eneinie 
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11-915 Be cies wnig ere pietewalewerse 


11-929 ncoccccrscscerecececeresccocecers 
22-102 eee 
22-1211 pee eee 
22-1801 oe ee 


22-2201 oe ne RR 


== 
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93-9903 ooo cee 

og 910d ee 

006 
UNITED STATES CODE | 


138 U.S.C. $$ $654-SE55. 2255s ee 55 
18 U.8.C.8§ 5031-5037 saccececvercevcccense 49 
UNITED STATES CONSTITUTION ; ee 


Fifth Amdndment SSO is Oe a ee 56 
| 


FEDERAL RULES OF CRIMINAL PROCEDURE 
Rule 32(c) ss eee 


Rule 57 in OS CS TEL, is saieaie orale seins 
MISCELLANEOUS a 
Resolution of the District Court, Rule 86, note, 
Pe 347, Rules Service Co. Ras ae RR RS SAE 57 
preliminary Draft of Committee on Rules of Practice 
and Procedure of Judicial Conference of the United 


States ce cccccecccaceesevecceccscesesssesserssse see 25; 58. 
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BRIEF FOR APPELLANT 
ee Sn 
i 
JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of conviction 
by one of two co-defendants in a housebreaking and larceny 
case. Appellant is proceeding in forma pauperis pursuant 
to orders of this Court, issued September 10, 1962, and 
pecember 13, 1962. The attempts by the co-defendant to 
appeal in forma pauperis were denied by the District Court. 

The jurisdiction of this Court is invoked under 
the provisions of 28 U.S.C. §§2291-1292. 


If See the orders filed July 5, 1962, and July 6, 1962. 


| 
II | 
; | 


STATEMENT OF THE CASE 
Mr. Henry Millstein left a store located at 2601 


Fourteenth Street, N.W., Washington, D.C., in good condition 
at 8:30 p.m. on January 14, 1962. He returned to this | 
store the following morning between 4:00 and 5:00 ofclock 
and found the front door broken and shattered glass all 
over the floor, The check-out department in the middle 

of the store was disrupted and cigarettes and hose wore 
all over the floor (Tr. 6-7, 12-13) 2 Mr.iillstein 3 
estimated that the’bulk of the hosiery and some cigarettes 
were missing (Tr. 13, 16). After remaining st the store 
until relieved by one of his men, Mr. Millstein went to 
No, 10 Precinct after 8:00 a.m., to identify some property 


which he was told had been recovered (Tr. 7-19, 20). | 
| 
During the time that he remained in the store, 


| 
2/ The original record in this case includes three volumes 
ter's transcript for April 2, 3, 4, 1962, with 
1-109. These pages will be 


(4/2. T 2). 


Mr. Millstein did not make a check of its contents, and he did 
not bother to count the property shown to him at the precinct 
(tr. 11-12, 13-14, 15-16, 25-26). Consequently, Mr. Millstein 
was confused as to just what was missing from the store, and : 
he could only state that the hose shown to him by the police 
corresponded to a brand which the store handled. The cig- 
arettes shown to him possessed the same D.C. stamp license 
number on the cigarettes in the store (Tr. 10-11, 12, 14-16). 
Mr. Millstein explained that the hose could be sold by al- 
most every store in Washington, with the exception of stores 
within four or five blocks of the store in question. He 

had no way of identifying the hose. (Tr. 21, 24). The cig- 
arettes could be obtained from any store which purchased 

from the same distributor. Mr. Millstein was not sure that 
the cigarettes shown to him at the precinct belonged to the 
store in question. (fr. 23, 24) 

While at No. 10 Precinct, Mr. Millstein was also 
shown two coins, which he stated were similar to two coins 
which had been in the cash register of the store for about 
two years and which he had last seen "a day or so before" 
the break-in (Tr. 17). One was identified as a coin of 


Letzeberg. The other was a Canadian coin with squared 


3/ Appellant's counsel (Tr. 24), and the trial court in 
The instructions (4/4 T 12), referred to "Luxembourg" as 
the country issuing the coin. The prosecutor, in closing 
argument mentioned tLetzemberg" (Tr. 92, 93). 


sides (Tr. 16-18, 24-25). In his opening statement, the 

| 
Prosecuting Attorney stated that these coins were recovered 
from Appellant (4/4 T 12). However, Officer Spurgeon later 


testified that =~ recovered from the co-degendant 


Parker (Tr. 42-43) .~ vee 
sy 
Although Mr. Millstein testified that he was 
Scongected with A. F. Milistein, Inc., trading as Empire 
Super Market, and that he was President of such corporation, 
at no time did he explain the relationship of the store to 
himself, to A. F. Millstein, Inc., or to Empire Super. 
Market. No one explained the ownership of the store or 
of the contents and merchandise therein. Mr, Millstein 
gave no tegtimony which would indicate his possessory 
| 
interest, if any, in the property allegedly omega the 
premises located at 2601 Fourteenth Street, N-W. And he 
was not interrogated as to the value of the property in issue. 
4/ To add further to the confusion, see the testimony of 
Officer Spurgeon (Tr. 35): "Q What if anything did you 
recover from either of the defendants? A Defendant Parker, 
we recovered eight cigars, King Edward Cigars. Q And the 
defendant Butler? A I said Butler, we took eight cigars - 
from Butler. At the time we found nothing on Parker." 
2S) In his opening statement, the Prosecuting Attorney 
Feferred to the store as being "2610 - 14th Street, | 
Northwest" (4/2 T 11). Defense counsel referred to it 


as "2106 Fourteenth", which the trial court classified 
as a slip of the tongue (Tr. 48-49). 


The attivities of the police officers involved in 
this case are shrouded with complete mystery. Private 
Singleton, assigned to the Identification Bureau since 1947, 


obtained about 15-20 smudge prints and two Ser aae of 


value at 2601 Fourteenth Street (Tr. 69, 75-76). This 
officerswas qualified as an expert in cursory fashion even 
though he did not explain what objects he dusted in the 
effort to find prints (Tr. 66-67) vu and was not permit ted 
by the trial court to explain his findings in detail be- 
cause "This is not a murder case; I want to push it along.” 
(Tr. 70-71). One of the two fingerprints which Officer 
Singleton considered to be of value was not explained. 

The other fingerprint, said to have been removed from the 
cash register-tray, was compared, on February 6, 1962,— 
to a line-up sheet print taken by Officer Dion from 


6/ It seems improbable that a super market would have 
Gnly twenty two prints or smudges. 


7/ & fair reading of the record leads to the conclusion 
That the jury could have been mislead into believing that 
this other fingerprint was related to Appellant. Repetitive 
reference was made to a thumb print as a fingerprint, even 
in the instructions to the jury (Tr. 70, 71-76; 4/4 T 12). 


8/ With respect to the fingerprint comparison, Officer 
Bingteton wuld not have testified before the grand jury 
because the indictment was returned on February 5, 1962. 


1 


Ps 


Appellant at 10:17 a.m. on January 15, 1962, prior to the 


preliminary hearing in Municipal Court (Tr. 62-65, yok) 
q@ee original record). In the opinion of Officer Singleton, 
the compared prints were made by the same finger (ir. 71-73), 
but he encountered difficulty in his attempts to state | 
his conclusions (Tr. 71-73). Officer Singleton's pre- 
judicial comment that ®*My inference is that Willian Chester 
Butler was present in that market on that day" was not : 
stricken; nor was the jury instructed to disregard it | 
(tr. 72)" The jury was instru¢ted, however, that it | 
could consider the presence of a fingerprint on a window 
as circumstantial evidence that the window had been “tamp- 
ered with" (4/4 T 10). ; 
Officer Singketon testified that he went to the 
market after it had been broken into (Tr. 68). On cross- 
examination, he stated (Tr. 74-75): 
"Q What time of the day did you go there? 
A I went there during ny twelve midnight 
tour of duty, and it was approximately 
I'd say -- well, it's a little hazy in 
my mind. it was maybe three or four 
o'clock in the morning. I am not sure 
about that. 


Three or four o’clock in the morning of 
what date? 


Of January 15th. It may have been later 
than that. I'm sorry, but I haven*t re- | 
freshed my memory upon that point since then.” 


9/ During the cross-examination by Appellant's counsel, 
The trial court summarized Officer Singleton's testimony 
as follows (Tr. 75): “THE COURT: That was not his test- 
He went there to see if he could find fingerprints, 
a a fingerprint, and later on he got the line- 
up sheet with Parkers fingerprint on:tt. That is what he 
testified to" (emphasis added). _ 


There is no corroboration of the presence of 
Ofzicer Singleton at the scene. The trial court, however, 
had previously stated that (Tr. 68): “The exact time is 
immaterial for this purpose" even though Officers Spurgeon 
and Hornyak had testified that their attention was drawn 
initially to the store after four o'clock (i.e. after the 
fingerprints were taken) (Tr. 28-30). 

The confusion in this case is not limited to 


the patent discrepencies in — pope of Officers 


Spurgeon, Hornyak and Singleton. It will be recalled 
that Mr. Millstein testified that he went to the store 
between four and five o'clock in the morning and remained 
there until the time he went to No. 10 Precinct at eight 


oteclock (Tr. 20-21). Officer Spurgeon, on the other hand, 


10/ Appellant filed a pre-trial motion wherein he requested 
script of the preliminary hearing be furnished’ 
ing on such mo 


don't think it's 
N 
was available and no effort was made to 
a jury proceedings. 


11/ 
testified as follows (Tr. 43-44) -7 


"Q Now, whet, if anything, sir, did you do 
with the cigarettes and the hose, by way 
of identifying it? 


A We tock inventory on what we had. We got 
the owner's address of 2601 Fourteenth. 
We called him at his residence, at home. 


And did he respond to the precinct? 
He did, sir. 


And when did he arrive at the precinct, 
on what day? 


The same day, approximately half an hour 
to.45 minutes Teter 


That would be January 15, 1962, would it 
not, sir? 


A Yes, it would, sir. 


Q And did he look at the hose and the 
cigarettes in your presence? 


A Yes, sir." (Smphasis added) 


Mr. Millstein went to No. 10 Precinct: after 8 a.D. 


or he went there 30 or 45 minutes after he had been called. 
| 


One of the witnesses is mistaken, to say the least. — 


| 
11/ It is. to be noted that the trial court stated that 


Ur. 45): “after all, it is immaterial and irrelevant 
as to how and when the property was returned to the owner," 


Furthermore. Officer Spurgeon clearly stated that 
he did not go into the store prior to the time he gave 
chase to the two men (Tr. 50). There is no testimony 
that he returned to the store after the evesits which - 
allegedly took place at 1306 Euclid Street (Tr. 33, 34, 
35, 42, 59). Officer Spurgeon stated that he personally 


telephoned the owner (Tr. 36), but when and the meee, in 
12 


which the owner's name was obtained are unexplained. 
Therefore, the manner in which Appellant and his 
co-defendant became involved in the instant case must be 
studied in the light of a confused record. It is claimed 
that Officers Spurgeon and Hornyak were driving south while 
patrolling the twenty-six hundred block of 14th Street, 
Northwest, in Scout Car No. 101, at approximately 4:00 
otclock in the morning January 15, 1962 (Tr. 28, 48). 


12/ Mr. Millstein testified that he found an officer on 
duty in the store at the time he arrived (Tr. 19-20), and 
"] think he said something to the effect that he had 
recovered some of the property lost; yes." (Tr. 20). 

The record does not reveal who is “he” referred'to by 

Mx. Milistein. 


Officer Spurgeon testified (Tr. 28): 
"Q Now at or about that time, sir, tell us 
whether or not you observed anything 
unusual? 
A Nothing unusual at that time.” 
Notwithstanding, the officers claimed that they 
were summoned by an arm-waving but never-identified white 
male at the intersection of 14th and Euclid Streets, North- 
west, who told them that "I. just observed two colored males 


break into the store across the street, leave with two boxes 


in their hands" (Tr. 28, 49). Officer Spurgeon observed 

that “the front door, plate glass window, was broken" : 

to a grocery shore at 2601 Fourteenth Street (Tr. 29). 
Officer Spurgeon testified tha he asked for a 

description from the white male (Tr. 49, 52), and observed 


two males walking at a fast rate of speed east in the 


thirteen hundred block of Euclid Street (Tr. 29). The 


13/ It is difficult to ascertain the location of points of 
anterest in this case because of the following confused 
testimony (Tr. 29): "Q All right, sir, how far is +) 
grocery store at 2601 from the Euclid Street, or the 

point on Euclid Street where you say two males with some 
boxes? A Two hundred feet.” 


white male, however, did not say that the observed men were 
the ones who had perpetrated the act (Tr. 50). 

No explanation was given concerning the failure of 
the officers to direct the white male to report to police . 
authorities at a later date or to remain at the corner 
until further contacted. The failure to obtain the name 
or identity of the white male was explained by Officer 
Spurgeon, as follows (Tr. 46): 


"Q Would you tell us why you didn't get: his 
name? 


A Our attention was drawn to the two subjects 
walking rather fast in the 1300 block of 
Euclid. In my opinion, if we had wasted 
any time we would not have apprehended the 
subjects." 

According to the officers, they then swung their 
scout car into Euclid Street and proceeded eastward toward 
the two men. (Tr. 30). At a point mid-way in the block, 
the two men began to run and cut across about fifty feet 
in front of the scout car and ran into a rooming house 
at 1306 Euclid Street (the home of the co-defendant) 


(See original draft of the indictment). Each man was 


carrying a box or carton. Tr. 29, 30, 41, 60.) Officer 


Spurgeon shouted to them, flashed his gun and entered the 

building (Tr. 30). He proceeded upstairs and arrested the' 
co-defendant in a third floor bathroom (Tr. 30). According 
to Officer Spurgeon, Appellant jumped.cut of a third floor 


1 


window and knocked himself unconscious by falling to a point 
below the window (Tr. 30). ‘Two egg cartons were found 
on the second floor, the contents of which were spilled out. 
Officer Spurgeon stated that he stepped over and through 
the boxes on his way upstairs (Tr. 30). Officer Hornyak 
said that he tripped over them while following Officer’ 
Spurgeon (Tr. 58). The implication in the record is that oe 
| 


Officer Spurgeon observed the men drop the two cartons / 
' 1S, 


(Tr. 30), but there is no direct evidence on this point. 


Officer Spurgeon testified that he put cightyéfivenpatss 


of hose and thirty-six cartons of assorted cigarettes” 


back in the cartons and took them to No. 10 Precinct. | 
(tr, 34-35, 41, 42, 45-46) | 


147 There is confusion as to the location. of point where 
Rppellant is supposed to have fallen. Officer Spurgeon 
referred to a “porch” (Tr. 33), whereas Officer Hornyak 
referred to a "roof" (Tr. 58). In the instructions, the 
Ga ae fhat Appellant was arrested-on the *ground” 

T 11). 


15/ Compare the closing statement by the prosecutor 
Yar. 90): When Officer Spurgeon "got to the second 
flight of stairs the two cartons had been dropped, 
the two egg cartons had been dropped,“ 

Presumably it was very dark on the stairs because 

Officer Spurgeon said he was using his flashlight (Tr. 30)... 


Appellant and the co-defendant were searched 
(fr. 34), and Appellant was thereafter sent to D.C. General 
Hospital in a police wagon (Tr. 34, 52). This fact was not 


corroborated. The co-defendant was taken to No. 10 Precinct, 
16, 


where he was again searched (Tr, 42-43).~ 

After a bench conference (Tr. 53-54), the Government 
called Private Steven Hornyak to the witness stand. Where- 
upon the trial court stated (Tr. 54): 


‘“PHE COURT: Mr. Moore, as I understand from 
what was said at the bench conference, this 
officer's testimony will be more or less 
repetitious and cumulative? 


MR. MOORE: Yes, Your Honor. 


TR COURT: So may I suggest to you that you 
abbreviate it and confine it only to the vital 
matters. : 


MR, MOORE: Surely, Your Honor. 


THE COURT: Because it is not necessary to 
repeat all of the details.“ 


Thereafter, Officer Hornyak testified in response 


16/ According to Officer Spurgeon, the co-defendant had 
‘on his possession the two foreign coins which were returned 
to Mr. Millstein and a few pennies (fr. 36, 42). The co- 
defendant, however, stated in an affidavit filed in the 
court below that he had $11.36 (See original record). 


: 17 
to numerous leading questions (Tr. 55-60). 


for Appellant did not cross-examine Officer Hornyak.. 


At the conclusion of all the evidence, the 
Government announced that it wished to recall Mr. uilistein 
because the value of the merchandise had not been establish- 
ed (fr. 77). No objection was registered to such procedure. 
Counsel for Appellant suggested that the trial be recessed 
when it was discovered that Mr. Millstein could not be 
reached (Tr. 77-78). The next morning, Mr. Millstein | 
stated that the hose “cost forty cents per pair" (Tr. 80). 
He also testified, contrary to the terms of the indictment, 
as follows (Tr. 81): 7 | 


"Q And what about the cigarettes, sir, 
Government's Exhibit 2-A? ; 


A One ninety-five a box.” 

There was no An concerning the cost of the 
six cigars mentioned in the indictment. The Prosecuting 
Attorney calculated the mathematical cost of the Soepeces 


17/ Officer Hornyak described the apparel of the co- 
efendant as a “long white raincoat" (Tr. 57), whereas 
Officer Spurgeon stated that Parxieer had been wearing a 
‘Yong cream trench coat" (Tr. 32). fia 
Appellant and the co-defendant were identified in) the 
courtroom by Officer Spurgeon (Tr. 30-31); and by Officer 
Hornyak (Tr. 58): "They are seated to my left (pointing)) — 
Correction, my right.” 


to be $104.20 (Tr. 82). Thereafter, a motion for judgment 
of acquittal was made on behalf of the co-defendant, which 
motion was denied (Tr. 83-84). Counsel for Appellant did 
not make a motion fer judgment of acquittal, but did make 
a motion to dismiss the second count of the indictment on 
the ground that the Government had failed to introduce 
sufficient proof that the merchandise was valued at over 
$100. The motion was denied, Thesjury, however, was not 
informed that the trial court relied upon information 
furnished by the Prosecuting Attorney and not upon any 
testimony of Mr. Millstein as follows (Tr, 84): 

THE COURT: ¥*** I think Mr.Millstein's evidence 

was competent. I assume that his evidence is 


that those prices are what they paid to the 
wholesaler. 


WR. MOORE: Yes, Your Honor. 


THE COURT: So, he took a rather modest attitude. 
He didn't testify to retail rices, but to 
wholesale prices. There are decisions of the 
Court of Appeais to the effect that what an 
article costs may be considered prima facie 
evidence, although not conclusive evidence, 

but may be considered prima facie etidence of fair 
value. So, I am going to deny the motion. 

Now, of course, so far as the first count . 

is concerned, the case against your client is 
stronger because of the fingerprint. 


wR. BONUSO: Yes, sir.” (emphasis added) 

No evidence was offered by either defendant 
(Tr. 85). "heroupoy, the court, recognizing some of the 
aifficulties surrcunding the peculiar nature of the proof 


in this case, correctly refused to instruct on the inference 


| 
to be drawn from possession of recently stolen goods. 


The court apparently assumed that Appellant had 
possession of the merchandise, but there is no evidence 
to gupport such assumption. In any event, the court was 
correct 'in- refusing to give the instruction, as follows 
(tr. 85-86) : | 


“THE COURT: Mr. Moore, I am not going to 
instruct the jury on any inference that may 
be drawn from the possession of stolen 
merchandise because the goods were not 
identified as being the stolen goods, they | 
are only of the same type as the stolen 
goods. But, however, that is a circumstance 
for the jury to consider. Have you gentiemen 

any requests for instructions? 


MR, BONUSO: No." : 
During argument, Sars for Appellant made the 
following remarks (Tr. 100):~ | 


"We then have Mr. Butler jumping out of a window. 
Now, I asked Officer Spurgeon what caused him to 
jump out of the window? Isn't it a fact you 
flashed a light in his face and had a gun in 


your hand? He said, yes. | 
Now, I don't know how I would react if at | 
four o*clock in the morning someone flashed; 
a light in my face and a gun. f probably 
would not have jumped out the window but 
probably went through a wall. I dontt know. 
how you ladies and gentiemen would react. But 
certainly something would take place in my | 
mind, and I am sure it would in yours, to try 

to protect yourself from a gun and 2 flashlight." 


3 | 
18 / Compare, however, the following testimony of Officer 
. Spurgeon on cross-examination by Appellant's counsel: (Tr. 
"Q And you flashed the flashlight and drawn pistol in the 
face of these two defendants, did you not? A I never 
got the chance to on Butler. I did on Parker." | 


-16— 


51): 


3 19/ 
After being instructed by the court (4/4T 1-14X,— 


the jury found Appellant and the co-defendant guilty on 
both counts (Tr. 107-108). 

Subsequent to the submission of a presentence 
report by the probation offices the co-defendants were 
sentenced, on May 3, 1962, as follows (5/3 T 1-5): 


“THE DEPUTY CLERK: Case of the United 
States vs. William A. Parker and William C. 
Butler, Mr. Greenfield and Mr. Bonuso. 


THE COURT: These defendants are before 
the Court for sentence on charges of house- 
breaking and larceny. The defendant Parker is 
named in the indictment first. The Court will 
hear Counsel for the defendant Parker. 


MR. GREENFIELD: Your Honor, in. view -of 
what has taken place I have nothing to add to 
what was brought out at the trial and what mercy 
that Your Honor may impose upon hy client, Mr. 
Parker. 


THE COURT: William A. Parker, is there 
anything you would like to say before sentence 
is imposed. 

DEFENDANT PARKER: No, sir." 
Then the Court stated: 


“THR COURT: The Court will hear counsel’ 
for the defendant Butler. 


WR. BONUSO: If Your Honor please, I have 
nothing to add to what has already taken place 
before the jury and in the report. 


THE COURT: William Chester Butler, is 


there anything you would like to say before 
sentence is imposed? 


19/ There were no objections to the charge (4/4 T 14). 


DEFENDANT BUTLER: Yes, sir. Your Honor, 
I would like to make a motion to vacate sentence 
and that the defendants be grakted a new trial. 

THE COURT: On what ground? | 


DEFENDANT BUTLER: On the grounds of | 
irregular trial procedures and inadequate counsel, 


THE COURT: Inadequacy of counsel? 


DEFENDANT BUTLER: Yes, sir. 


THE COURT: Well, you certainly are an 
ingrate. You received the free services of an 
able and experienced trial lawyer who meer 
with.well directed zeal defended you as far ¢ 
it was possible. Of course, he was not a 
magician and, therefore, he could not secure) 
your acquittal. 

No, your motion is denied, and you show — 
a very bad attitude. 


- DEFENDANT BUTLER: Your Honor, I would 
ike -- 


THE COURT: Is there anything else you 
would like to say? 
i 

DEFENDANT BUTLER: I would like a motion 
for appeal. 


THE COURT: You have a right to make an 
application for an appeal after sentence is | 
imposed and then the Court will pass on your 
application. 

DEFENDANT BUTLER: Thank you." | 


| 
Following which the Court made the following statement: 
| 


“THE COURT: Now, both of these Hefendants 

broke into a gro:ery store, on upper 14th Street 
and stole a considerable amount of property ‘fron. 
the store and they were promptly apprehended through 
the well directed zeal of the police. 

Now the Court is going to take up the 
sentence of Butler first. He has a very long 
record. As a juvenile he was found stealing 


pocketbooks of women roomers in his grandmother's 
as tar 


Ww ie vuvenile ° 

n > age arged wW: ousebre Ze ow, in 
1556 he passed the juvenile age and he was sentenced 
on a charge of pocketbook snatching, robbery, to 

one to five years. The particular offense in that 
case was that he and a companion knocked a woman 
down to the ground and forcefully took her pocket— 
book. In 1961 he was sentenced to 180 days for 
attempted housebreaking and he served his 

sentence at Lorton. 

Now, he has done very little work, had only 
occasional employment. He has shown a very bad 
attitude, as appears from the presentence report 
Of the Probation Ofirice, and 1 am wooing to read 
Z sentence from that report: He admits that he 
has and will commit yokings with. the Justizication 
that the ones he does attack sh axd protect 
thenselves."  —— SCS~*~CSststCSSN 

@ Court is of the opinion that he is a 
dangerous and vicious person and that society 
Should be protected by bis being put cut or 
tirculation Yor a considerable period of time. 

am C, er, S the judgment o 
this Court that you be imprisoned in an institution 
to be designated by the Attorney General of the 
United States for a term of not less than three 
years and four months and not more than ten 
years on each count of the indictment, the 
sentences to run concurrently. 


DEFENDANT BUTLER: Excuse me, Your Honor, 


I didn't understand." (emphasis added.) 


the Court replied: 


THE COURT: You may take him away. 

Now. the Court is of the Opinion that 
Parker’s record is not as bad, not near as bad 
as Butler's. Moreover, Parker showed a much 
better attitude when he was interviewed by the 
Probation Urricer. He does have a record, but it 
Is neither as Long nor as bad as his co-defendant's, 
and he frankly admitted his ilt to the Probation 
Officer. ccordingly, e Court w. pose a muc 
Yesser sentence on him than it imposed on Butler. 


| 
William A. Parker, it is the judgment of 
this Court that you be imprisoned in an institution 
to be designated by the Attorney General of the 
United States for a term of not less than twenty 
months and not more than five years on each t 
of the indictment, the sentences to be serve 
concurrently." (emphasis added.) - | 


= IIt 

STATUTES AND RULES INVOLVED | 

Since the relevant parts of the Statutes and | 

Rules involved are lengthx, they are set out in Appendix 
A to this brief. : 
IV 


STATEMENT OF POINTS 


AQ) The record contains confusing petonons 
by the attorneys, the witnesses and the court. The : 
testimony of the arresting officers is inconsistent with 
the testimony of Officer Singleton and Mr. Henry Milstein. 

(2) Appellant should have been furnished with the 
transcript of the preliminary hearing in the Municipal 
Court and the transcript of the grand jury proceeding, 

(3) The jury was not instructed to disregard 
references to a prior break-in at the store here involved. 
Appellant was not permitted to inquire of other arrests in 
the instant case. Officer Hornyak responded almost ex- 


clusivaly to leading questions and his testimony was 


classified by the court as more or less repetitious and 


cumulative. Exhibit No. 4, a line-up tdentification sheet, 
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should not have been admitted in evidence. 

B(1} The indictment did not adhere to the 
pertinent statutory language. The terms “steal" and “stole" 
are not crimes as defined by the District of Columbia Code. 


(2) The Government did not prove ownership of the premises 


and property, (3) lack of consent, (4) grand larceny, or 


(S) chain of possession. 

C(1) The jury was not admonished each time a 
recess was taken. 

(2) The jury was not instructed that it must 
find that each element of househreaking and larceny had 
been committed by each defendant. 

(3) The jury was erroneously instructed on 
circumstantial evidence. 

D. Appellant was improperly sentenced. As reasons 
for giving Appellant a more extended sentence than that 
imposed upon the co-defendant, the court erroneously re- 
ferred to Appellant's (1) Juvenile Court record (2) state- 
ments as to future actions, and (3) perscaal traits; and 
(4) to the co-defendant's alleged cooperation with the 
probation office, At the time of sentencing. Appellant 
informed the court that he did not "understand." The court, 
however, ordered the Marshal to “take him away." Appellant 
should have had a hearing on the presentence report submitted 
in his case. 


E. At the time sentence was imposed, Appellant 


informed the court that counsel had been inadequate. The 
record supports this statement. 
Vv 
SUMMARY OF ARGUMENT 

Trial in this case was had under an indictment which 
did not adhere to the pertinent statutory language. Rather, 
the:- terms "steal" and "stole", which are not crimes defined 
by the statutes, were used. Since the Government did not 
adduce proof of the relationship of the corporation named in 
the indictment and of its president to the store and merchan- 
dise and failed to prove lack of consent, this case moet be 
remanded with directions to enter a judgment of acquittal 
because ownership and trespass are essential elements of 
the crimes charged. 

Although reference was made to "cost", the Government 
failed to prove that the "value" of the property warrants a 
conviction -of grand larceny. The jury was not apprised that 
the prosecutor attempted to supply the missing link by agree—- 
ing with the court at the bench that a witness had used "whole 
sale" prices in figuring "cost." And the Government failed 
to prove the chain of possession of its physical evidence. 

The record is replete with inconsistencies, mis- 
statements and irregularities. Officer Spurgeon testified 
that he made the arrest immediately. after the offense occurred 


-- shortly after four o'clock in the morning. Officer 
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Singleton testified that he began to dust for fingerprints 
between three and four o'clock. The testimony of one of these 
officers is misstated, erroneous or false. In addition, 
officer Spurgeon stated that Mr.Millstein came imdediately to 
No. 10 Precinct and identified the merchandise. Mr. Millstein 
testified that he went from his home to the store and did not 
go to the precinct until eight o’clock. Again, the testimony 
of one of these witnesses is misstated, erroneous or false. 

In addition, the prosecutor stated, in the opening 
statement, that two foreign coins were found on Appellant; 
whereas, the arresting officer testified that they ware taken 
from the co-defendant. There is general confusion as to 
whether Appellant or the co-defendant is supposed to have had 
some cigars on his person and whether this case involves 
a “fingerprint™ or a “thumbprint” of Appellant or the co- 
defendant. In the closing argument, Appellant's counsel 
stated that Appellant jumped out of 2a window because the 
officer flashed a gun and flashlight in his face; whereas, 
the officer stated that this was not the reason. And, there 
is general confusion as to whether Appellant fell to a "roof", 
a “porch”, or the “ground.” 

In spite of all this confusion, Appellant's connsel 


advised the court that, in his opinion, Appellant's pretrial 


motion for the transcript of the preliminary hearing in 
Municipal Court was not a good one. And, in spite of the 


inconsistency between the prosecutor's opening statement 
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and the proof concerning the coins, there was no renewal of 


the pretrial motion and no request that the transcript of the 
grand jury proceedings be made available to the cefense | 
Simmons v. United States, __ U.S.App.D.C. __, 308 F. 2a 924 Cuiae 
(3.962). 

The jury was not admonished to disregard Mr. 
Millstein's reference to a prior break-in of the store. 
Appellant was not permitted to cross-examine the arresting 
officer about other arrests in this case. Officer Hornyak 
responded almost exclusively to leading questions and the 
force of the cross-examination of this officer was reduced 
to a nullity by the trial court's comment that the testimony 
was merely cumulative. The Government was permitted to intro- 
duce a line-up sdentification fingerprint sheet which the 
court would not permit the jury to see because it contained 
material not in evidence. 

The instructions were erroneous. The court aid not 
admonish the jury each time an overnight recess was taken. 
Coppedge v. United States, 106 U.S.App.D.C. 276 at 278, 272 
F.2a 504 at 507 (1959). The jury was not instructed that 
it must find that each defendant committed each of the several 
essential elements of housebreaking and larceny. The court's 
instructions on circumstantial evidence placed such over- 
whelming weight on such evidence that the instructions on the 
presumption of innocence and the burden of proof nares 
vitiated. And the jury was instracted that it might equate 
a fingerprint with criminality. 
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Appellant was improperly sentenced. The trial 
court utilized a presentence report which contained references 
to Appellant's record in the Juvenile Court although the 
treatment afforded children forecloses such action. Peau: 

v. United States, 107 U.S.App.D.C. 47 at 49, 274 F.2d 556 

at 558 (1959). The court also made reference (1) to alleged 
statements by Appellant that he will commit offenses in the 
future, (2) to certain personal traits of Appellant, and (3) 
to actions and statements allegedly made by the co-defendant. 
A hearing should have been held on the presentence report. 
See the suggested change to Rule 32(c)(2) in the Preliminary 
Draft of the Advisory Committee of the Committee on Rules of 
Practice and Procedure of the Judicial Conference (Appendix 
B to this brief). After sentence was imposed, Appellant 
informed the court that he did not “understand”, whereupon 


the court ordered the Marshal to “take him away." 


At the time sentence was imposed, Appellant © 


informed the court’ that there had been ¥irregular trial 
procedutag”" in his case and that his trial counsel had 
been “inadequate." This brief demonstrates the substance 
to Appellant"s statements. Mason v. United States, 90 
U.S.App.D.C. 1, 193 F.2d 23 (1951). 


vi 
ARGUMENT 


A. APPELLANT WAS IMPROPERLY TRIED. THE 
GOVERNMENT'S PROOF IS EITHER IMPOSSIBLE, 
MISSTATED OR FALSE, APPELLANT SHOULD 
HAVE BEEN FURNISHED TRANSCRIPTS OF THE 
PRELIMINARY HEARING AND GRAND JURY 


PROCEEDINGS. 


(1) The Record In This Case Is Thoroughly Chaotic 
| 
One of the coins was described as a Letzeberg, 


a Luxemboerg, or a Letzemburg coin. In the opening 
statement, the prosecutor informed the jury that he would 
prove that Appellant was found to possess such coin. The 
office, however, testified that the co-defendant had — 
the coin at the time he was searched in No. 10 precinct. 
There is general confusion as to who had the cigars, 
if anyone, and the address of the store was given as 
"2610", "2106" and ¥2601" Fourteenth Street. In addition, 
there is confusion as to whether the proof of Appellant 
includes a "thumbprint" or a fingerprint and the court, 
in summarizing the testimony of Officer Singleton, referred 
to the print as belonging to "parker", the co-defendant. 
And it cannot be determined whether Appellant is supposed 
to have falles to a troof", a “porch”, or the "ground", 


It will be recalled from the Statement that many other 


confusing statements by the attorneys, the witnesses ard 
the court appear in the record, 


Two inconsistencies emerge which cannot possibly 
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be reconciled, end: therefore, compel reversal. Officer 
Singleton testified that he obtained some smudges and 
fingerprints &t the grocery store between three or four 
o'clock in the morning (Tr. 74). If this be the fact, 

the fingerprints were obtained before the never-identified 
male hailed Officers Spurgeon and Hornyak at about four 
otclock or shortly thereafter (Tr. 28, 30), and before 
these officers followed two men eastward on Euclid Street. 
Officer Singleton's testimony means that the investigation 
into the break-in started prior to the time he was notified 
to come to the grocery and not, as Officers Spurgeon and 


Hornyak stated, at a time concurrent with the alleged 


departure of Appellant from the Sop) Soi If Officer 


Singleton actually obtained fingerprints prior to the 
events described by Officer Spurgeon, the conviction of 
Appellant is a farce and a mockery of justice because 
the testimony of Officer Spurgeon is impossible, misstated 
or false. 

In regard to the time sequence of this case, 
Officer Singleton testified that " ,.. I haven't re- 
freshed my memory upon that point since then" (Tr. 75). 
It would be easy to speculate, therefore, that Officer 
Singleton was in error and not Officer Spurgeon. However, 
another critical inconsistency appears in the record which 


completely nullifies this suggested explanation, Mr. 


Millstein testified that he went directly to the peccary 
after being called by the police and that he remained there 
until he went to No. 10 Precinct -- at eight o'clock -- to 
identify some merchandise (Tr. 20-21). Officer Spurgeon, 
on the other hand, testified that he personal}y+téLephoned 
Mr. Milistein (Tr. 36), although the officer did not 


explain where and when he obtained Mr, Millstein's 


address and. telephone number (Tr. 19-20). According to 


| 
Officer Spurgeon, Mr. Millstein came immédiately to oe 


precinct and identified the property (Tr. 43-44). These 
| 
versions of the events of January 15th are totally in- 


consistent. If, as the record demonstrates, Officer | 
| 


Spurgeon's testimony concerning the beginning and end of 
the investigation is in complete disagreement with the! 


| 
testimony of two other witnesses for the prosecution, the 
balance of his testimony concerning the events leading 
| 


to and including the arrest of Appellant is worthless. 


Several conjectural explanations can be advanced 
| 


to explain the foregoing contradictory testimony of the <2: 


officer, In the first place, there is no corroboration of 


| 
the fact that Appellant was sent to D.C. General Hospital, 


| 
and there is no showing of the type and extent of the | 


injuries he suffered or the manner in which they wore in- 


f#licted. Secondly, the description of the manner in which 


the attention of the officers was drawn to the case would 


be reconciled, and, therefore, compel reversal. Officer 
Singleton testified that he obtained some smudges and 
fingerprints &t the grocery store between three or four 
o'clock in the morning (Tr. 74). If this be the fact, 

the fingerprints were obtained before the never-identified 
male hailed Officers Spurgeon and Hornyak at about four 
o'clock or shortly thereafter (Tr. 28, 30), and before 


these officers followed two men eastward on Euclid Street. 


Officer Singleton's testimony means that the investigation 


ainto the break-in started prior to the time he was notified 
to come to the grocery and not, as Officers Spurgeon and 
Hornyak stated, at a time concurrent with the alleged 
departure of Appellant from the premises, If Officer 
Singleton actually obtained fingerprints prior to the 
events described by Officer Spurgeon, the conviction of 
Appellant is a farce and a mockery of justice because 
the testimony of Officer Spurgeon is impossible, misstated 
or false. 

In regard to the time sequence of this case, 
Officer Singleton testified that " ,.. I haven't re- 
freshed my memory upon that point since then" (Tr. 75). 
It would be easy to speculate, therefore, that Officer 
Singleton was in error and not Officer Spurgeon. However, 
another critical inconsistency appears in the record which 


completely nullifies this suggested explanation, Mr. 


Millstein testified that he went directly to the grocery 
after being called by the police and that he remained there 
until he went to No. 10 Precinct -- at eight o'clock -- to 
identify some merchandise (Tr. 20-21). Officer Spurgeon, 
on the other hand, testified that he personaly stébephoned 
Mr. Millstein (Tr. 36), although the officer did not 


explain where and when he obtained Mr. Millstein's 


address and. telephone number (Tr. 19-20). According to 


Officer Spurgeon, Mr. Millstein came imm@diately to the 
precinct and identified the property (Tr, 43-44). These 
versions of the events of January 15th are totally in- 
consistent. If, as the record demonstrates, Officer 
Spurgeon's testimony concerning the beginning and end of 
the investigation is in complete disagreement with the 
testimony of two other witnesses for the prosecution, the 
balance of his testimony concerning the events leading 
to and including the arrest of Appellant is worthless. 
Several conjectural explanations can be advanced 
to explain the foregoing contradictory testimony of the 22. 
officer, In the first place, there is no corroboration of 
the fact that Appellant was sent to D.C. General Hospital, 
and there is no showing of the type and extent of the | 
injuries he suffered or the manner in which they were |in- 
f#licted. Secondly, the description of the manner in which 


the attention of the officers was drawn to the case would 


avoidiany inquiry into the arrest and to the resultant problems 


20/ 
of search and seizure. Thirdly, testimony concerning the 


failure to obtain the identity of the alleged arm-waving 
pedestrien could avoid disclosures of a non-reliable informer, 
embarassment to the status of a valuable source of infor- 
mation, or revelation that this was an invasion of 1306 
Euclid for purposes of unlawful investigation. 

In light of the confused record here and the sort 
of possibilities conjectured above which could explain that 
confusion, the trial court sewed should not have qualified 
Officer Singleton in summary fashion and should not have 
prevented the officer from detailing the reasons why he 
felt that Appellant's print on the tray and on the line-up 
sheet were comparable. The court should not have stated 
that the “exact time" that the search for fingerprints was 
made inside the grocery “is immaterial" (Tr. 68). 


“2If the arzest of Appellant and his co-defendant, in 
heme of the co-defendant, was illegal, a motion to 

suppress would foreclose the Government from introducing 
+ho physical evidence, the coins and-Appellant's finger- 
prints. See Hair v. United States, 110 U.S.App.D.C. 
153, 289 F.2d 894 (2 > an um v. United States 
104 U.S.App.D.C. 368, 262 F.2d 465 (1958). In connection 
with um, it is to be noted that Appellant's line-up 
fingerprints were taken prior to his preliminary hearing 
in the Municipal Court (See original records and Tr. 
62-65, 71). 

The original record reveals that the list of 
sub-poesad’ witnesses for the Government did not include 
Officers Singleton or Dion. During the voir dire, the 
prosecution merely mentioned that it may also call Officer 
Singleton (4/2 T 5). The defense may, therefore, have been 
surprised by the evidence of fingerprinting and should have 
required close scrutiny of the ensuing evidence. 
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(2) Transcripts of >retrial Proceedings Should Have Been 
Furnished CE Ee, 


The motion for the transcript of the preliminary 
hearing should not have been classified as an improper 


or bad motion prior to trial (3/9 T 2), and should have 


Deen renewed at trial after the confusion and discrepencies 
appeared in the testimony. An effort, at least, should have 
DbDeen made to obtain the a Similarly, 2 motion 
for production of the transcript of the proceedings before 
the grand jury should have been made and granted, not only~ 
| 


because of the discrepencies in the testimony of the | 


witnesses, but because of the discrepency between the 


prosecusor's opening statement and the testimony cf | 
o£ficer Spurgeon relating to the alleged possessor of 
the foreign coins (4/2 T 12; Tr. 42-43). See Simmons 


——<———— 


v. United States, __U.S.App.D.C.__ , 308 F.2d 324 


| 
| 
| 
(1962), Gordan v. United States, 112 U.S.App.D.C. 33, 299 
oe eS | 
F.2d 117 (1962), and Jackson v. United States, lil U.S.App, 


21/ it was suggested in 
Was not made o 
2-3). 
rights of Appellant, 
by inadequate, impro 


tc evidence. The judgment against Lppellant must be 
reversed. 
(3) Other Irregularities Occurred During The Trial 

(a) Mr. Milistein indicated that they grocery 
store had been brcken into on an:immediately prior occasion 
(Tr. 10, 26). The jury was not even admonished to dis- 
regard gugh testimony. 

(s) The original record in this case reveals that 
the co-cefendant resided at 1306 Euclid Street (See original 
draft of the indictment). Appellant, as a person accompany— 
ing another lawfully present, was entitled to inquire dito 
the facts surrounding the arrests made at 1306 Euclid 
Street in this case. The trial court, however, reduced 
to 2a nullity the crcss-examination of one of the arresting 
officers concerning the possibility of arrests of others’ 
than Appellant and the co-defendant. For the court abruptly 
cut off interrogation, as follows (Tr. 51): 


"= «Did you make any other arrests in this case? 


A I made two arrests. 


Tye COURT: No, just a moment, that is irrelevant. 
Ye are only trying these two." 


(@) A reading of the testimony of Officer 
Hernyak reveals that he testified almost exclusively to 
leading questions (Tr. 57-60). The trial court restricted 


the testimony of this officer to the “vital parts" of the 


22/ 
case (Tr. 59-60), without the consent of Appellant. 


The trial court also defeated the force of any cross- 
examination of 2fficer Zornyak by mentioning to the jury 
what was said during a bench conference and out of the 

presence of the jury, and then classifying the officer's 
testimony as being “more or less repetitious and curmmlative". 
(Tr. say | 


(a) officer Dion took the fingerprints of Appellant! 


on a Line-up sheet on January 15, 1962. This was admitted 
into evidence as Exhibit No. 4 (Tr. 76). The trial court 
refused to permit this exhibit to be passed to the jury, 
because it contained other naterial not in evidence. if this 
be true, the exhibit should not have been adnitted. The 

lack of proper procedures for the taking of identification 


information is no excuse for admitting evidence which 


| 
cannot be considered by a jury, and barring the jury's 
| 


consideration of an exhibit in evidence, as was done in 


this cases (Tr. 76). 


22/ The trial of a criminal case should not be restricted 
By the choosing of certain witnesses to be principal 
relators of facts and events. 


23/ Thus, it can be assumed that Officer Hornyak corroborates 
ali the patent inconsistencies in the testimony of Officer 
Spurgeon. 


DS. TSE INDICTMENT WAS FATALLY DEFECTIVE AND THE 
DROOF ADDUCED AT TRIAL WAS INSUFFICIENT 


A study of the record reveals that the indictment 


against Appellant failed to adhere to the provisions of the 


vertinent statutes. Furthermore, the Governnent failed 
to prove the essential ownership or possessory interest in 
the merchandise allegedly taken from the store in question; 
failed to prove lack of consent to the taking; and failed 
to preve sufficient value of the merchandise, 
(1) The Indictment Did Not Adhere To The Statutes. 
The District of Columbia Code, §22-1301 ( 1961 ed.), 
follows, in pertinent part: 
tghoever shall, either in the nigut or in the day- 


time break and enter, or enter without breaking, 
any ... store ... with intent to ... commit any 


criminal offense, shall be imprisoned for not 
more than fifteen years." 


The District of Columbia Code, §22-2201 (1961 
ed.), reads as follows, in pertinent part: 


‘whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 
or upward, ;;; shall suffer imprisonment for not 
tess than one nor more than ten years." 


The District of Columbia Code, §22-2202 (1961 
ed.), reads as follows, in pertinent part: 


"yhoever shall feloniously take and carry away 
any property of value of less than $100 ... 
shall be fined not more than $200 or be 
imprisoned for not more than one year, or 
both, ***" 


Subsequent to arrest and preliminary hearing in 


the Municipal Court, an indictment was returned by the Grand 


Jury wherein violations of Sections 13801 and 2201 were 


charged, as follows: 


" ||. William C, Butler entered the store 


of A. F, Millstein, Inc., a body corporate, 
with intent to steal property of another.” 


.e. Yilliam C. Butler stole the property of 


A. F. Millstein, Inc., a dody corporate, of 
the value of about $106.90 ..." 


The second count of the indictment did not charge, 


pursuant to statute, that Appellant did "feloniously tale 


and carry away" the property. The first count did not 
include these words as constituting the essenee of the 
criminal offense intended to be committed within the 


store alleged to have been entered. Mere descriptive 


words, "intent to steaiY and Sstole", were used instead. 
| 


An indictment must contain the essential EES 


and ingredients of the offense charged or the elenents of 


the offense intended to be charged. Clearly, it would not 


be sufficient to charge in the indictment that Appellant 


had committed a "theft", because it is estanlished that 


"theft" is not a crine defined by the District of Columbia 


Code. Zennsylvania Indemnity Fire Corp. v. fldridge, 


App-D.C. 161 at 162, 117 F.2d 774 at 775 (1941). It i 


equally clear that the indictment in the instant case 


73 


Ss 


should 


have been dismissed because the terns “steai" and "stole" do 


not allege offenses proscribed by Sections 1301 and 2201 


of the criminal statutes of this jurisdiction. 
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(2) The Government Failed To Prove Cwnership Or Interest 


Although Mr. Millstein gave some preliminary 
testimony concerning the A. F. Millstein corporation (Tr. 4), 
and evidence was adduced that such company is a body corporate 
(Tr. 5), the.record is barren of proof of the relationship 
of the corporation to the store and to its merchandise and 
of the right, title and possessory interest of Mr. Milastein, 
if any, in the store and in the precise property in issue. 
Having charged that Appellant entered the store of A.F. 
Millstein, Inc., a body corporate and stole specific property 
of A. F. Millstein, Inc., a body corporate, the prosecution 
was compelled to submit proof in accordance with its charge. 
The absence of such proof eompels acquittal. 

(3) The Government Failed To Prove Lack Of Consent 

The record reveals that the Government failed to 
prove lack of consent. It has been demonstrated that the 
indictment did not adhere to the pertinent statutes. Even 
if it ‘be assumed, arguendo, that the indictment expressly 
had followed the statutes prohibiting housebreaking and larceny 

the District of Columbia, the prosecution must prove lack 
of consent because trespass is an essential element of these 


24/ 
cerines. The only possible reference to the relationship 


24/ Housebreaking is merely an aggravated form of larceny. 
See also District of Columbia Code, §22-3102 (1961 ed.), 
prohibiting unlawful entry on property. 


petwean the parties (i.e., Appellant, the co-defendant 

Parker, Mr. Millstein, A. F. Millstein, Inc., a body 
corporate, and Empire Super Market), is the statement by 
Mr. Millstein that he did not know either or both of the 
accused. (Tr. 19). This is not sufficient. 


The indictment charged that Appellant entered the 
store of a corporation and that he stole the property of 
a corporation. Mr. Millstein testified that he is the 


president of the corporation (Tr. 4), but he did not 
testify concerning the ownership and possosec interests 
in the store and merchandise. When, 28 here, an indictment 
fails to adhere to the pertinent criminal statute, ~ 
prosectuion is restricted to the terms of the indictment 
if the indictment is otherwise sufficient. The indictment 


alleges that Appellant entered and "atole" the property cf 


a corporation and tke issues surrounding consent or lack 
thereof are compounded insofar as matters of evidence and 
proof are concerned. Proof of housebreaking; larceny, or 
"stealing" must include proof of lack of consent.: Failure 
to prove an esgential element of the offense charged compels 
acquittal. | 


This is not merely a technical argument; re #2 
be recalled from the Statement that Officer Siagleton 


gratuitiously speculated that Appellant had been in the Store 


ton that day" (Tr. 72). The failure of the court to @ 


the officer's prejudicial speculation and the absence of 
cross-examination to establish the possibility that 
Appellant's print could have been innocently placed on the 
tray at some previous time, either could have led the jury 


to believe, without warrant, that Appellant must have been 


guilty of whe acts charged. 

Officer Singleton testified that he found 35-20 
smudges and two usable prints, one of which was never 
explained (Tr. 69-70). The cursory manner in which this 
officer was qualified (Tr. 66-67), and the absence of any 
details surrounding his conclusions (Tr. 70-71), reduce to 
an absolute minimum the weight which may be accorded his 
testimony. Even it be assumed, however, that the officer's 
testimony is sound, it demonstrates the necessity for the 
rule requiring proof of lack of consent. 

As many as twenty-two persons, maybe more, could 
have handled some of the objects dusted by Officer Singleton. 
Presumably, some of these persons were given leave to do so; 
and since Mr. Millstein testified that the door to the store 
was broken and the merchandise scattered, it can be presumed 


that some persons handled things without proper consent. 


25/ It will be shown herein that the jury was erroneously 
Instructed, in effect, to regard the presence of a finger- 
print on a window as similar to ™ ... circumstantial evidence 
showing that he tampered with that window." (4/4 T 10) 


| 
The verdict of the jury must be based on proper proof for 


a fact that Appellant actually placed his finger or thumb 


upon an object in the store, and, in addition, the manner 

in which it was so placed. | 
The confused record in this case contains many 

@iscrepencies and contradictions, and illegality: cannot be 


inferred from the simple fact that the president of the 
26/ 
corporation did not know Appellant.] Carried to its 


logical conclusion, the theory of the prosecution would 
result in a conviction each time a fingerprint is found in 
a local chain grocery stprre simply because its president 
in New York did not know the accused in the District of 


Columbia. i 
| 


(4) The Government Did Not Prove Grand Larceny 
The second count of the indictment simple alleged 
that the offense involved “property of the value of about 
$106.00, consisting of thirty-six cartons of cigarettes, each 
carton of the value of $2.00; eighty-five pairs of hose, each 
pair of the value a .40; and eight cigars, each cigar of 


the value of $0.5." The indictment did not detail the exact 
| 


26/ In addition, it must be remembered that the trial court 
did not consider Appellant to have been found gion 
recently stolen property (Tr. 85-86). 


27/ Appellant contends that his conviction is es with 
& constitutional infirmity. Therefore, there is no reason 
for applying the concurrent sentence rule. Cf., Hirabayasht 
v. United States, 320 U.S. 81 at 105 (1943)—_ 


meaning of the. nebulous term "value:*, In addition, grand 


larceny involves “anything of value of the amount or value 
of $100 or upward.” Petit larceny involves “any property 
of value of less than $100." The two statutes, which mst 
be read together, do not define Seore 

Mr. Millstein -- who was recalled upon discovery 
that "value" had not been established (Tr. 77) -- gave 
teost" testimony from which the prosecuting attorney 
calculated the "total" to be $104.20 (Tr. 80-82). Mr. 
Millstein did not testify that the cigarettes had a 
"yalue" of $2,00, as alleged in the indictment. Rather, 
he implied that the "cost" was $1.95 per carton, and he 
did not place any “value” on the éigars itemized in the 
second count (Tr. 80-31). Moreover, it is impossible to 


28/ Grand larceny is punishable by not less than one or 
fore than ten years. Fetit larceny is punishable by a 

fine of not more than $200 or imprisonment for not more 
than one year, or both. Section 22-1211 (D.C. Code) (Taking 
Property Without Right), provides punishment by a fine 

not to exceed $100, or imprisonment for not more than 

six months, or both. The trial court should have gonsidered 
Section 22-1211 as an included offense in this case. 


determine whether his use of “cost™ means the store’ Ss 


purchase price or its sale price. The Prosecuting 
Attorney attempted to fill this gag (Tr. 84), and this 
pyramiding of misuse of terms, implications and asgunptions 
became the foundation for instructions to the jury (a/4 7 8). 
Even if it be assumed, arguendo, that the statutes | 
are unambiguous and that the indictment is proper ee 
such statutes, it is clear from the record that the jury was. 
not advised as to the exact meaning of “value”, or as to 
the difference between "value", as used in the indictment, 
and "cost" as used in the testimony. Merchandising includes 
purchase and sale, wholesale and retail, mark-up and profit. 
Thus, valuation enters the field of criminal law as well as 
the law-of taxation, probate and estates, commerce, property, 
bankruptcy and creditor's rights. . For example, the law 
recognizes such terms as - salable value, actual value, 
market value, fair value, reasonable value, cash value, 
monetary value, replacement value, contract value; face 
value, fair and equitable value, net value, true value, 
and sentimental value. In general, see District of Columbia 
Code (1961 ed.), §22-102. These are not matters of ncecenic 
Gisputation. Legal effects flow from the definition and 


29/ 
standards used. In the instant case, punishment is 


29/. For example, an arrest. for petit larceny must be 
Taade pursuant to a warrant unless the act is committec 
in the presence of the arresting officer. 
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greater, stigma is stronger, and substantial personal rights 
are affected because of misuse of terms, implications and 
asSumptions, and without instructions on the meaning of 
"value." 

The trial court instructed the jury that 
(4/4 T 8): 

"Now, under the second count of the indictment, 
if the offense is proven and if the value of $100 
is proven beyond a reasonable doubt -—— and the 
Government offered evidence tending to show that 
the value was $104 -- you have a right to find 
the defendants guilty of grand larceny, provided 
all the other elements are proven ***" (emphasis 

added). 

This charge was erroneous. In the first place, 
the Government did not adduce any evidence on “value! 
Mr, Millstein testified as to “cost” of the hage and 
implied a cost figure for the cigarettes. The jury, 
therefore, was compekzled to make an uninformed finding 


as to “value” from such evidence. Secondly, the jury was 


not apprised that the Prosecuting Attorney attempted to 


supply 2 missing link in the proof by agreeing with the 
court fhat, in azriving at a "cost" figure, Mr. Millstein 
used "wholesale" prices (Tr. 84). The court “assumed” this 
was correct, and) on that assumed basis, instructed the jury 
that the Government's evidence tended to show “value”, 

Petit larceny cannot be enlarged to grand larceny by such 


tenuous and faulty patchwork. 


(5) The Government Failed To Prove Chain Of Possession 
Mr, Millstein was confused as to the merchandise 
in issue, even if it be assumed that he was the Semper on 
ner ox: custodian. He could not identify the returned | 
property with certainty. Nor did he know exactly what 
was missing from the store, if anything. (Tr. 11-15, 


20-26.) Evidence of the chain of possession of the 


evidence is essential in all criminal cases. ‘Indeed, such 
evidence is critically important in this case because of the 
general confusion pervading the record, 

A study of the record reveals that the walice! 
officers did not testify as to the chain of possession 
of the property supposedly retained for use in court. ‘Not- 
withstanding, the trial court stated (Tr. 45): “After all, 
it is immaterial and irrelevant as to how and when the 


| 
property was returned to the owner." 


C. THE JURY WAS IMPROPERLY INSTRUCTED 

A review of the record indicates that the jury 
which determined Appellant to be guilty of housebreaking 
and grand larceny!was improperly and inadequately instructed. 
(i) The Jury Was Inadequately Admonished. 

At the very outset of the trial (Tr. 9-10), the 
court admonished the jury not to discuss the case with any— 
one or to see, hear or pay attention to any accounts of the 
trial which might’ appear in any news media. Thereafter, 
at least two overnight adjourments were taken in the trial, 
(Tr. 37, 78). The court erred by not reiterating its 
admonition at each time a recess was taken. See Coppedge 
v. United States, 106 U.S.App.D.C. 276 at 278, 272 F.2d 
504 at 507 (1959); Carter v. United States, 102 U.S.App.D.C. 
227 at 231, 252 F.2d 608 at 612 (1957); and Brown v. United 
States, 69 App.D.C. 96, 99 F.2d 131 (1938), cert. denied, 
305 U.S. 562 (1938). 


(2) The Jury Was Not Instructed To Determine Each Essential 
Element 


In pertinent part, the trial court instructed the 
jury that it had a right to find the defendants guilty of 
grand larceny “provided all the other elements are proven" — 
(4/4 T 8). The jury was not told, however, what the elements 
of grand larceny or of housebreaking were under the local 
statutes and the indictment returned against the two 


defendants. Thus, the jury was not told that it must find 


| 
that Appellant and the co-defendant: (a) committed an | 
act within the District of Célumbia; (b) entered (c) the 
store of A. F. Millstein, Inc. (d) without its will or 


consent (e) with intent to commit larceny therein €f) and 
30/ 
that A. F. Millstein, Inc., was a body corporate. | 


The jury was not instructed, under the second count, 
that it must find that Appellant and the co-defendant: 


(a) committed an act within the District of Columbia; | 


(b) feloniously took and carried away (c) property (d) 


of value (e) of A. F. Millstein, Inc. (f) a body corporate 
(g) without. its will or consent and (h) with the fraudulent 


intent permanently to deprive the owner of ownership therein. 3 
Nor was the jury instructed by the court on | 


the separability of each element of the two offenses alleged 

in the indictment. As a result, the jury could well have 

had a reasonable doubt as to one element but, under the 

instructions, could feel compelled to return a verdict 

of guilty. Furthermore, the jury could have had a reasonable 
; 


30/ The court did mention the statutory requirement that 
the intent could be to commit any criminal offense and 
did state that intent cannot be proven directly (4/4 T 7). 
These references, however, were not sufficient. | 

30A/ The intent referred to in the charge was "fraudulent 
Intent to convert to the use of the person taking it" 

(4/4 T 8). This is not sufficient. See Pennsylvania 
Indemnity Fire Corp. v. Aldridge, supra. 


doubt as to Appellant but, under the instructions, felt 

obligated to return a verdict of guilty because the court 
aia not inform the jury that it could return a verdict of 
not guilty on one of the two defendants (4/4 T 2, 13-14). 


The judgment must’ be reversed, McDonald v. United States, 
= pI nin 


109 U.S.App.D.C. 98, 284 F.2d 232 (1960). 


(3) The Instructions On Circumstantial Evidence 7fere 
Erroneous ae 


In commenting upon the kinds of evidence which 
may be presented in a criminal case, the court instructed 
the jury as follows (4/4 T 9-30): 


"Now then, let me turn to the evidence introduced 
in this case. In. criminal cases there are two 
types of evidence. One type is known as direct 
evidence and the other type of evidence is known 
as circumstantial evidence. 

By direct evidence is meant evidence 
of eyewitnesses who say the crime perpetrated. 

Circumstanttal evidence, on the other— 
hand, consists of evidence of various circun— 
stances from which the defendants" guilt may be 
inferred by the jury. 

Now, contrary to the popular impression 
in some quarters, circumstantial evidence is not 
aniinferior kind of evidence, It is just as 
important as direct evidence. In fact, one 
cannot say that eitner of the two types of evi- 
dence is more reliable or stronger than the 
other. For example, an eyewitness may make a 
mistake in identifying the person whom he saw 
or his memory may be inaccurate. It is possible 
for circumstances to lead to an erroneous in-— 
ference. However, if the circumstantial evidence 
as sufficiently strong, it may, on occasion, be 
even more convincing than direct evidence because 
circumstances put together may speak for them—- 
selves and irresistably lead to a definite 
conclusion.” 


Continuing, the Court said: 


"Now let me illustrate for you the 
difference between direct and circumstantial 
evidence. Suppose —- I am not now taking 
this case, but I am just taking an illustration -——" 
suppose a person is charged with breaking and =: 
entering into a house through a window and. 

a passerby testifies that he saw someone climb 
into the house through that window anduhe says 
thattthe defendant is the person whom 4 saw.’ 
That would be direct evidence. On the other — 
hand, suppose nobody saw the defendant break | 
and enter into the house through the window, 
but suppose his fingerprint was on the window 
sill or on the window sash. That would be 
circumstantial evidence showing that he 
tampered with that window. 

The law permits conviction of a 
criminal offense on circumstantial evidence | 
alone if the ckrcumstantial evidence is’ such | 
as to satisfy the jury of the defendant's guilt 
beyond a reasonable doubt. In fact, if the law 
aid not permit it, if the law required: direct, 
evidence, a great many ckimes would go un= 
punished because the average criminal tries 
not to commit his crimes in the presence of 
witnesses." 


A fair appraisal of these instructions demonstrates 
their prejudicial nature. It is quite evident that the 
jury was told that circumstantial evidence is better, as 
a matter of proof, than is atrect evidence. This was. 
especially important to the instant case because of the 
never-identified passerby who hailed, supposedly, the 
police én the scout car. Not only did the court fait ‘to 
comment on this important weakness of the Governments 
case, but the jury was instructed inferentially that the 


prosecution was under no duty to produce him because of 


the force of the circumstantial evidence otherwise adduced. 
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In any event, it is not for the court to classify, as 
an abstract matter of law, the weight to be given to the 
various kinds of evidence which might be introduced in 
evidence in a criminal case. 


The court also erred when it instructed the jury 


that a fingerprint on a window “would be circumstantial 


evidence showing that he tampered with that window." The 
fact of tampering would be a question for the jury to decide, 
and the presence of a fingerprint on a window is not tantamount 
to illegality. Otherwise, windowwashers, employees, bystanders 
and other innocent touchers of the window would be summarily 
convicted. The law would not contenance such a conviction. 
And espectally because of the importance of fingerprint 
evidence, including an exhibit barred from the jury, the 
conviction of Appellant must be reversed. 

In its instructions on circumstantial evidence, the 
court also erred by referring to the fact that "*** if the 
law did not permit it, if the law rogue’ direct evidence, 
@ great many crimes would go unpunished because the average 
criminal tries not to commit his crimes in the presence of 
witnesses" (4/4 T 10). This comment is patently prejudicial 
to Appellant and effectively removed the principles of pre- 


31/ 
sumption of innocence and reasonable doubt from his trial.7 


31/ The passing reference by the court that the inference 
to be drawn from flight " ... is based on the Bible, for 
it is said in the Book of Proverbs that the wicked flee 
when no manzpursueth" (4/4 T 11) is misplaced and supports 
Appellant's contention that he did not enjoy presumption of 
innocence during his trial. 


-47—- 


Especially is this true because of the following remark 

of the trial court made just prior to the discussion of such 

principles (4/4 T 4): 
7... Many of you have heard me summarize 
these principles before, but it is my duty 
to bring them to the attention of the jury. 


in each case anew, even at the risk of 
wearisome repetition." 


\ 
| 
A 
i 
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Furthermore, there were some omissions and 
erroneous statements in the instructions which were 
harmful to Appellant's case, in spite of the court's 
instruction that the jury was the sole judge of the facts 
(4/4 T 3-4, 13). For example, the court made no mention 
of the fact that no evidence of the value of the cigars 
had been introduced and made no mention of the absence 
of the alleged passerby. The court erroneously stated 
that the officers “saw them drop their boxes on the second 
floor" (4/4 T 11); that the Appellant was arrested: "on . 
the ground” (4/4 T 11)3 and that one of the coins found on 
the co-defendant was from "Luxembourg" (4/4 T 12). | 
Slight deviations may not affect substantial rights in 
the ordinary case, but Appellant is entitled to accuracy 
because of the rampant confusion which pervades the record 


of: his conviction. 


D. APPELLANT WAS IMPROPERLY SENTENCED 
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The form, manner and extent to which Appellant 
was sentenced raised several grave issues. Each issue 
to be discussed hereinafter compels reversal. 

(1) Juvenile Court Records Were Improperly Used. 

The District Court made frequent reference to 
a record of Appellant in juvenile court (5/3 T 1-5). 

The District of Columbia Code, $11-915 (1961 ed.), reads 
in pertinent part as follows: 


"No adjudication upon the status of any 
child in the jurisdiction OL the court Shall 
Operate to impose any of the civil disabilities 
ordinarily imposed by conviction, nor shall any 
child be deemed a criminal by reason of suc 
; adjudication, nor shalt such adjudication be 

Soned a conviction OL a cr 7 nor s any 
recharged with or CONV cted of a crime 
in any court, except as provided in section 
31-914. |The disposition of a child or any 
evidence iven insthe court shall not be 
admissable as evidence a ainst the chiia in 
any case or procee nm any other cour 
su ce 0 
child 


appointment or application for 
under either the Government of t 
or of the District of Columbia." (emphasis added.) 


in construing the effect of an asad upon 
32: 
the status of the child, this Court has stated: 


32/ Pee v- United States, 107 U.S.App.D.C. 47 at_49, 274 
¥F.20 556 at 958 Ti559). See also District of Columbia 
§11-902 (1961 ed.); and 18 U.S.C. §§5031-5037. 


" ... But from the earliest times children 
certain ages have been deemed by our law to be 
incapable of crime. And in’ recent times children 
of certain ages have been removed from the normal 
treatments provided for crimes and criminals. This 
has been in’ part because of a doubt as to the «= 
capacity of children to entertain the viéious will 
which is an essential element of crime in our ~~. 
jurisprudence, but in much greater part because of a 
belief that the interests of society are best served | 

by a solicitous care and training of those children 

shown by circumstances’ to be in need of such care sah tese 

and training. ‘These concepts in respect to children. 

have evolved into elaborate systems of procedure." 
| 


Then the Court continued: ba ; 


"In the event a child commits an offense against 
the law, the state assumes 2 position’ as ens 
patriae and cares for the child. Such a oneis 
not accused of a crime, not tried for a crime, not ~ 
convicted of a crime, not deemed ‘to be a criminal, 
not punished as a criminal, and no:public record is 
made of his alleged offense. In effect he is | 
exempt from the criminal law.” f | 


Earlier, in Thomas v. United States, 74 App.D.C. 
167 = ay , 121 F.2d 905 at 908-909 (1981), this Court : 


stated: 


Bpp.D.C. 174, 295, F.2d ier G9 

SSzCohumbia, 92, W.S.App-D.C. 371, : 
GSS 1956)! In re Poff, 135 F. Supp. In 
Whisaker, 134 F. Supp. 864 at 866 (D.C.C. 1955); 
White v. Reid, 126 F. Supp. 867 (D.C.C. 1954). 


"Phe fundamental philosophy of the juvenile 

court laws is that a delinquent child is to be 
considered and treated not as a criminal but as a 
person requiring care, education and protection. 
He is not thought of as ta bad man who should be 
punished, but as an erring or sick child who needs 
help. Thus, the primary function of juvenile 
courts, properly considered, is not conviction or 
punishment for crime but crime prevention and 
delinquency rehabilitation. it would be a serious 
breach of public faith, therefore, to. permit these 
informal and presumably beneficient procedures to 
become the basis for criminal records which could 
be used to harass a person throughout his life. 
*¢%t* (Footnote omitted). 


Use by the District Court of an account of Appellant's 
past life was an apparent attempt to comply with the 
provisions of Rule 32 of the Federal Rules of Criminal 
Procedure (18 U.S.C.), which provides in pertinent part: 


"(c) Presentence Investigation. 

en z © probation service of the 
court shall make a presentence investigation and 
report to the court before the imposition of 
sentence or the granting of probation unless the 
court otherwise directs. The report shall not 
be submitted to the court or its contents dis- 
closed to anyone unless the defendant has pleaded 
guilty or has been found guilty. 


(2) Report. The report of the presentence 
investigation shall contain any prior criminal 
record of the defendant and such information 
about his characteristics, his financial condi- 
tion and the circumstances affecting his behavior 
as may be helpful in impesing sentence or in 
granting probation or in the correctional treatment 
of the defendant, and such other information as 
may be zequired by the Court." 


The sentence imposed upon Appellant mst be 
set aside. The protection reauired to be afforded children 


prevents the probation office from including adjudications 


of status in the report of the presentence investigation, 
and it forbids the court from utilizing adjudications of 
status when considering the extent of the sentence to be 
imposed upon the adult. The removal of children from the 
normal treatment provided for crime and criminals means removal 
for all purposes. The solicitous care of children eae 
before a juvenile court includes attention to the future 
inspection and use of records. The child and those appear- 
ing on his behalf must have confidence that what is inserted 
in the records of the juvenile court will not be used at a 
later time and by another court in a manner totally incon- 
sistent with the statutory edict that no child shall "be 
deemed a criminal by reason of such adjudicationsof status, 
nor shall such adjudication be deemed a conviction of crime 
seo (§11-915, id.). | 
Congress has flatly prohibited the eisposition of apy 
child from being used as evidence against him in any case 
and any proceeding in any other court (§11-915, ade). 
The use of adjudications of status as evidence in a pre- 


sentence report not only violates the express provisions 


of the statutes but the compassionate and realistic policies 


behind their enactment. 
Ana even if that were not so, the court may not 
properly impose a more severe sentence because of ee 


adjudications of status as a child. The resurrection of 


Appellant's past actions as an infant, a child or a youth 
cannot be countenanced because Appellant was then, as Pee 

so clearly states, “exempt from the criminal law." The local 
statute applies to any child under the age of eighteen and, 
pursuant thereto, adjudications of status are not convictions 
of crime. In the instant case, the court pointed out that 
Appellant had been “before” the juvenile court. No 

specific statement as to the age of Appellant as a "child" 

is indicated. Moreover, it is undeniable that Appellant 
received a drastically increased sentence because of actions 
as a child, regardless of the fact that some of those 

actions may have been performed during his tender years, 

or under unusual circumstances, and regardless of the 
aisposition of such cases by the Juvenile Court. 

Even if the law were to disregard the absolute 
necessity for protection of the juvenile in the manner 
indicated above, a modicum of due process compels a hearing 
on the presentence report containing information derived 
from juvenile actions. This minimal protection is manda- 
tory under the Pee and Thomas cases, Supra- Furthermore, 
the records of the Juvenile Court are given a confidential - 
nature and access thereto is circumscribed. District of 
Columbia Code, $$11-915, 11-929. In presentence repotse, 
there are thus multiple possibilities of abuse of informa- 


tion, of erroneous assumptions, of unjustified inferences, 


and of insidious exercise of bias and prejudice, “Only | 

a hearing cap afford the necessary opportunity. for develop- Cee 

ment of the truth. | 

(2) Future Acts 
The District Court utilized a statement of the . 


probetion officer in the presentence report that Appellant 
admits that “he has and will commit yokings with the justifice- : 
tion that the ones he does attack should protect themselves” as 
(emphasis added). A more extended sentence should not be 

given to one convicted of crime because of alleged 4 etaceoonts, 
that he will commit dissimilar crimes in the future. 

Secondly, Appellant should not be given a more extensive 
sentence based on such alleged statements of tae notion 


without being afforded the opportunity 06 question the. | 


alleged statement in a hearing, 
: | 


(3) Personal Traits 
The District Court utilized possible personal 

traits of Appellant in arriving at the more extensive 
sentence imposed. Such phrases a8 "yery little work," | 

"a very bad attitude,” "dangerous and vicious person,” 

azd analytical and subjective statements, and Appellant 

was not extended the opportunity to explain them or to 

deny them. Whether or not a person is dangerous and victous 2 
can only be determined from a propertexamination of the 


person to be sentenced. Although Rule 32 states that | 


“the probation service of the court shall make a presentence 
investigation," no specific standards are announced. 
Appellant should not be classified and sentenced upon 
findings that he had "a very bad attitude," and that he is 
"a very dangerous and vicious person" on unsupported analysis 


or information. Rule 32 is not restrictive in scope, and if 


one convicted of crime is to receive an extensive sentence 


based on psychological and physiological criteria, the pre- 
sentence report should contain medical and psychological 
d&ta and conclusions based on thorough examination by a 
competent expert. Compare District of Columbia Code 
§24-106 (1961 ed.), with 18 U.S.C. §§3654-3655. A hearing 
on these complicated matters should then be held. 
(4) Co-Defendant's Sentence 

Appellant may lack standing to take issue with 
the sentence given to his co-defendant, but he is not 
foreclosed from pointing out the questions surrounding 
the lack of due process extended to Appellant. Comparative 
sentences to two individuals accused of the same offense 
or joint offenses should not be based upon a contrast of 
personality or upon a race to win the friendship of a 
probation officer. Thus, Appellant should not have received 
a stiffer sentence because the co-defendant “showed a much 
better attitute," without permitting Appellant an opportunity 


to have this nebulous criterion explained. The chance to 


deny or explain the statements in the prosantonce report é 
should be extended in a hearing. Furthermore, the Fifth 
Amendment states that a person shall not be eS 
criminal case to be a witness: against himself ... ™ Tho 

fact that the co-defendant received a lesser sentence because i 
"he frankly admitted his guilt to the Probation officer" 
clearly demonstrates the compulsion imposed upon appellant 
to admit to crime and heavier punishment if he should not 
submit -— whether he committed the crime or not and = 


regardless of his rights on appeal and retrial or in future 


trials -- in order to receive a lesser sentence. In addition 
| mei 


Appellant possesses no legal protection, absent a hearing, 


1 


if the co-defendant chooses to ingratiate himself with the 
authorities by falsifications. | 


(5) Appellant's Understanding | 


Immediately after sentence had been imposed Appellant 5 
stated (5/3 T 4)% "Excuse me, Your Honor, I didn't under- 
stand." It is not clear from the record whether Appellant 
sought further explanation or an opportunity to explain or. 
deny the statements of the District Court concerning nas 
past activities, the relationship with the probation officer, 
his personal characteristics or the mathematical aspects of 
the sentence imposed. The immediate action of the District 


Court was to order the Marshal to “take him away<" Obviously, a 


a sentence imposed upon one who does not unterstand uhat has 


transpired must be sét aside. 
(6) Hearing On PresSentencea-Report 

No hearing was held on the contents of the pres 
sentence investigation report. As is shown herein, most of 
the issues presented concerning the sentence of Appellant 
could be and should be resolved at a hearing prior to 
sentence but after the presentence investigation report is 
complete. Rule 32(c)(1) states in pertinent part: “The 
report shall not be submitted to the court or its contents 
disclosed to anyone unless the defendant has pleaded guilty 
or has been found guilty." The Rule does not compel hearing, 
but it does not foreclose one. Rule 57 of the Federal Rules 
of Criminal Procedure concerning the rules of the District 


Courts states: 


"(b) Procedure Not Otherwise Specified, 
If no procedure is spec y prescribed 
by rule, the court may proceed in any lawful 


manner not inconsistent with these rules or 
with any applicable statute." 


The critical issue herein presented includes 
inquiry into whether it is lawful to sentence one convicted 
of crime without affording a hearing on the presentence report 
prior to the imposition of Bt The absence of adequate 
34/ Compare, for example, the detailed Resolution of the 
District Court for the District of Columbia, promulgated 


June 24, 1959, concerning the acceptance of pleas of 
guilty (Rules Service Co., Rule 86, note, p. 347) 


rules is not to be equated with the absence of personal 
rights. The broad question to be decided is ehathor an 
express, comprehensive and workable rule on sentencing : 
procedures is mandatory. The narrow questicn a whether, 
on the facts presented, Appellant was denied due process ‘e 
when he was sentenced without a hearing. aoe, . 
On December 15, 1962, the Committee on Rules of 
Practice and Procedure of the Judicial Conference of the 
United States issued a preliminary draft of amendments ies 
the Federal Rules of Criminal Procedure which have been 
proposed by its Advisory Committee on Criminal Rules. | 


In pertinent part, the following amendment to Rule 32(c) (2) 


33 
is suggested: 


"Upon request of the defendant the court before 
imposing sentences shall disclose to the defendant 
or his counsel a summary of the material con— 
tained in the report of the presentence investi- 
gation and afford an opportunity to the defendant 
or his counsel to comment thereon. The sources 
of confidential information need not, however,.:be 
disclosed." ist 


In submitting its preliminary draft, the Committee 
has requested that comments upon the proposed changes be 
transmitted to it prior to December 31, 1963. Appellant, 
however, contends that this Court should settle this issue 
immediately. | 


| 
35/ The pertinent portions of the Preliminary Draft are set 
Sut herein as Appendix B 


A prisoner awaiting sentence should not be 


restricted to a summary of the presentence report. He 


should be able to see the entire report and be given ample 


36/ 
time in which to study it and to confer with counsel.” 


Thereafter, 2 hearing should be held upon the contents of 
the presentence réport. The defendant should be permitted 
to make statements in his own behalf and counsel should 
rake statements in mitigation at this hearing and not later 
at the formal sentencing. Subsequent to the hearing, 
sufficient time should elapse before sentence is imposed 


to permit the court to study the pronase res the hearing 
37 
and consider the extent of the punishment. Thereafter, 


sentence should be imposed formally. 


Appellant urges the adoption of this express, 


36/ The suggestion of secrecy insofar as confidential 
Sources of information is concerned is repugnant, Appellant 
submits, to our system of law. It should be discarded in 
this jurisdiction. Punishment should not be dependant 
upon the uncontestable statements of alcoholics, dope 
addicts, informers, or other misfits; nor should it be 
dependant upon the uncontestable statements of dis— 
gruntled employers, dellow employees, relatives, neighbors, 
or self-styled friends. 


37/ It may be contended that this suggested procedure 
will congest the courts. But disclosure of the contents 
of the presentenze report and of the recommended sentence 
to counsel for the defendant will render hearings unnecessary 
in most cases. . 


comprehensive and workable suggestion as to the procodnres 
which should be followed in this jurisdiction. | 
Appellant contends that he has been denied due 
process because he was not afforded a hearing on the re 
sentence report submitted in his case, which pecsentonce 
report contained references to his juvenile court ee 
alleged statements that he will commit future etariae 
acts, alleged statements as to his personal traits, and 


alleged statements made by his co-defendant. 


E. INEFFECTIVE ASSISTANCE OF COUNSEL 
In support of his motion for a new trial made 
at the time sentence was imposed, Appellant stated to the 


court that there had been“irregular trial procedures” 


(5/3 T 2). This brief demonstrates the substance to 
Appellant's statement. Appellant also informed the court 
that his trial counsel had been “inadequate™ (5/3 T 2). 
The record shows: 

Counsel did not appear ut arraignment 


The pre-trial motion filed by Appellant was 
denied because, in the opinion of h’s counsel), 
it was not in propertform and was not a good | 
motion (3/9 T 2), notwithstanding the many 
a@iscrepencies which emerged in the confused 
trial record. 
Appellant's allegation in the pre-trial motion 
that he suffered a “head injury" was never 
explored. 


The pre-trial motion was not renewed after the 
discrepencies became evident. 


There was no mtion to dismiss the indictment 
for failure to adhere to the statutes. 


The voir dire did not include the usual questions 
concerning ownership of stores, members of the 
police department, victims of housebreaking or 
larceny, etc. 


There was no opening statement. 
Cross-examination was limited. 


There was no objection to the manner in which 
Officer Hornyak testified. 
There was no objection to the recalling of Mr. 
Milistein. 


There was no objec€ion to use of statements by 
the Prosecuting Attorney as proof of value. 


There was no objection to the introduction of 
the physical evidence. 


Oates 
4“ 


AR 
There was no motion for the product of tre 


grand jury record in connection with the 
discrepencies in the record. 


There was no attempt to utilize the principles 
announced in um v. United States, 104 U.S.App 
D.C. 368, 262, F.2d 465 (i955). 


There was no objection to the qualification of 
Officer Singleton as an expert. 


There was no request that Officer Singleton detail 
his findings, and there was no objection to the 
procedure adopted by the trial court. : 
There was no objection to the introduction of 

the fingerprints. 


There was no objection to the refusal of the 
trial court to permit interrogation into other 
arrests made in this case. 


The jury was not informed that the prosecution 
did not corroborate the testimony that Appellant 
had been sent to the hospital. 


The many discrepencies in the testimony were moe 
called to the attention of the jury. i 


There was no request that the jury be admonished 
each time a recess was taken. 

There were no motions based on the lack of | 
proof of’ consent and of ownership. 
There was no motion for judgment of acquit tal. 
The closing argument contained a material | 
misstatament (Compare Tr. 51 with 100). 


There were no requests for instructions 
and no objections to the charge as given. 


The jury was not polled. 

There was no presentence motion. 
There was no plea in mitigation at the time > 
of sentence. 


Appellant has raised this point of the adequacy of 
trial counsel on appeal and not through a collateral attack. 
There has been no hearing on the point, but none is required 
if this Court is convinced that the circumstances of 
Appellant's trial do not conform to that quality which it 
requires in the administration of criminal justice in this 


jurisdiction. Separate and apart from the demonstration 


in prior sections of this brief of Appellantts entitlement 

to a judgment of acquittal, a mere reading of the foregoing 
summary suffices to demonstrate Appellant's entitlonent to 

a new trial at a minimum. Mason v. United States, 90 oe 
App.D.C. 1, 193 F.2d 23 (1951), and Robertson v. United States, 
84 U.S.App.D.C. 185, 171 F.2d 345 (1948). 


vit 
CONCLUSION 


Wherefore, for all of the foregoing reasons, 


the judgment of the District Court should be reversed’ 


and the case remanded with directions to enter a 


judgment of acquittal. 


Respectfully submitted, 


Bernard A. Foster, Jr. 
Lewis Carroll 


Ross, Marsh & Foster 

725-15th Street, N.W. 

Washington 5, D.C. 
Attorneys for Appellant 
Appointed by this Court 


January 29, 1963 


APPENDIX A 
DISTRICT OF COLUMBIA CODE 
Title 11 Chapter 9 - Juvenile Court 


$11-902 Purpose and basic aims. 


The purpose of this subchapter is to secure for each 
child under its jurisdiction such care and guidance, prefer- 
ably in his own home, as will serve the child's welfare and 
the best interests of the state; to conserve and strengthen 
the child's family ties whenever possible, removing him from 
the custody of his parents only when his welfare or the 
safety and protection of the public cannot be adequately 
safeguarded without such removal; and, when such child is 
removed from his own family, to secure for him custody, care 
and discipline as nearly as possible equivalent to that which 
should have been given by his parents. 


$11-915. Hearing-Informal, general public excluded, right 
to jury trial-dispos Cc. — =. ©) eard= 
| 

The Gourt may conduct the hearing in an inform 
manner, and may adjourn the hearing from time to time. In 
the hearing of any case the general public shall be excluded 
and only such persons as have a direct interest in the case’ 
and their representatives shall be admitted except that the 
judge, by rule of court or special order, may admit such 
other persons as he deems to have a legitimate interest in 
the case or the work of the court. All cases nee 
children may be heard separately and apart from the tri 
of cases against adults. The court shall hear and determine 
all cases of children without a jury unless a jury be | 
demanded by the child, his parent, or guardian or the court. 


If the court shall find that the child comes with- 
in the provisions of this subchapter, it may by order duly 
entered proceed as follows: 


(1) Place the child on probation or under super— 
vision in his own home or in the custody of a relative or 
other fit person, upon such terms as the court shall deter=- 
mine. i 


(2) Commit the child to the Board of Public Welfare; 
or to the National Training School for Boys if in need) of 
such care as is given in such school; or to a qualified 


suitable private institution or agency willing and able to 
assume the education, care and maintenance of such child 
without expense to the public. 


(3) Make such further disposition of the child as 
may be provided by law and as the court may deem to be best 
for the best interests of the child; Provided, that nothing 
herein shall be construed as authorizing the removal of the 
child from thescustdy of his parents unless his welfare and 
the safety and protection of the public cannot be adequately 
safeguarded without such removal. 


Whenever a child is committed by the court to 
custody other than that of igs parent, the court may, after 
giving the parent'a reasonable opportunity to be heard, 
adjudge that such’ parent shall pay in such manner as the 
court may direct such sum as will cover “im whole or in 
part the support of such child, and if such parent shall 
willfully fail or refuse to pay such sum, he may be proceed= 
ed against as provided by law for cases of desertion or 
failure to provide subsistence. 


Whenever! the court shall commit a child to any 
institution or agency, it shall transmit with the order of 
commitment a summary of its information concerning such child. 


No adjudication upon the status of any child in 
the jurisdiction of the court shall operate to impose any 
of the civil disabilities ordinarily imposed by conviction, 
nor shall any child be deemed a criminai by reason of such 
adjudication, nor shall such adjudication be deemed a con= 
viction of a crime, nor shall any child be charged with or 
convicted of a crime in any court, except as provided in 
section 11-914. The disposition of a child or any evidence 
given in the’ court shall not be admissible as evidence against 
the child in any case or proceeding in any other court, nor 
shall suck disposition, or evidence or adjudication operate 
to disqualify a child in any future civil-service examination, 
appointment, or application for public service under either 
the Government of the United States or of the District of 
Columbia. 


§11-929. Records - Inspection limited—-Penalties 


(2) The court shall maintain records of all cases 
brought before the court. Such records shall be withheld 
from indiscriminate public inspection but shall.:be open to 
inspection only by respondents, their parents or guardians 
and their duly authorized attorneys, and_-by any institution 


or agency to which a child may have been committed pursuant 
to section 11-915. Such records may, pursuant to rule of 
court or special order of the court, be inspected by other 
interested persons, institutions and agencies. Asiused in 
this subsection, the word “records” includes notices filed 
with the court by arresting officers pursuant to section 
11-912, the court docket and entries therein, the petitions, 
complaints, informations, motions and other papers filed in 
any case, transcripts of testimony taken in any case tried 
by the court and findings, verdicts, judgments, orders and 
decrees, and other writings filed in proceedings before the 
court, other than social records. 

(b) The records made by officers of the court pur- 
suant to sections 11-908 and 11-924, referred to in this 
section as social records, shall be withheld from indiscrim- 
inate public inspection, except that such records or parts 
thereof shall be made available by rule of court or special 
order of court to such persons, governmental and private 
agencies, and institutions as have a legitimate interest in 
the protection, welfare, treatment, and rehabilitation of the 
child, and to any court before which any such child may 
appear. The judge may also provide by rule or special order. 
that any such person or agency may make or receive copies of 
such records or parts thereof. No person, agency, oF institu- 
tion which has received records or information under this 
section may publish or use:them for any purpose other than 
that for which they were received. 


(c) It shall besnnlawful, except for purposes for 
which records, parts thereof, or information therefrom have*t 
been released pursuant to section 11-929 or except for) 
purposes thereafter permitted by special order of court, 
and in accordance with any applicable rules of court, for any 
person or persons to disclose, receive, or make use of, or 
authorize, knowingly permit, participate in, or acquiesce in 
the use of any information concerning any juvenile before 
the court, directly or indirectly derived from the records, 
papers, files, or communications of the court, or acquired 
in the course of the performance of official duties. 

| 

(a) Any person or persons who shall violate sub- 
section (c) of this section shall be guilty of a misde- 
meanor, and upon conviction thereof, be punished by a fine 
of not more than $100 or by imprisonment for not more than 
ninety days, or by both. Prosecutions for violations of 
subsection (c) of this section shall be brought in the name 
of the District of Columbia in the Municipal Court for the 
District of Columbia by the Corporation Counsel or any! of 
his assistants. 


Title 22 - Criminal Offenses and Procedure 
§22-102. “Anything of value" defined. 


The words “anything of value", wherever they occur 
in this title, shall be held to include not only things 
possessing intrinsic value, but bank notes and other forms 
of paper money, and commercial paper and other writings 
which represent value. 


§22-1801. [Housebreaking] Definition and penalty. 


Whoever shall, either in the night or in the day- 
time, break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop, stable, or other 
building, or any apartment, or room, whether at the time 
occupied or not, or any steamboat, canal boat, vessel, or 
other watercraft, or railroad car, or any yard where any 
lumber, coal, or other goods or chattels are deposited 
and kept for the purpose of trade, withintent to break 
and carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to commit 
any criminal offense, shall be imprisoned for not more 
than fifteen years. 


§22-2201. Grand larceny. 


Whoever shall feloniously take and carry away 
anything of value of the amount or value of $100 or upward, 
including things savoring of the realty, shall suffer 
imprisonment for not less than one nor-more than ten years. 


§22-2202. Petit larceny. - Order of restitution. 


Whoever shall feloniously take and carry away 
any property of value of less than $100, including things 
savoring of the realty, shall be fined not more than 
$200 or be imprisoned for not more than one year, or both, 
Anda in all convictions for larceny, either grand or petit, 
the trial justice may, in his sound discretion, order 
restitution to be made of the value of ‘the money or property 
shown to have been stolen by the defendant and made way 
with or otherwise disposed of and not recovered. 


§22-1211. Taking property without right. 


The taking and carrying away of the property of 
another in the District of Columbia without right to do 
so shall be a misdemeanor, punishable by a fine not to 


: 
exceed one hundred dollars, or imprisonment for a term not 
to exceed six months, or both. 


§22-3102. Unlawful entry on property. | 


i 

_ Any person who, without lawful authority, shall 
enter, or attempt to enter, any public or private dwelling, 
building or other property, or part of such dwelling, | 
building or other property, against the will of the lawful 
occupant or of the person’ lawfully in charge thereof, or 
being therein or thereon, without lawful authority to | 
remain therein or thereon, shall refuse to quit the same 
on the demand of the lawful occupant, or of the person 
lawfully in charge thereof, shall be deemed guilty of 2 
misdemeanor, and on conviction thereof shall be punistied 
by a fine not exceeding $100 or imprisonment in the jail 
for not more than six months, or both, in the discretion 
of the court. 


UNITED STATES CODE 


18 U.S.C. § 3654. Appointment and removal of probation 
fo} cers. | 

Any court haying original jurisdiction to try 
offenses against the United States may appoint one or more 
suitable persons to serve as probation officers within the 
jurisdiction and<under the direction of the court making 
such appointment. 

All such probation officers shall serve without 
compensation except that in case it shall appear to t 
court that the needs of the service require that there 
should be salaried probation officers, such court may 
appoint such officers. 


| 
Such court may in its discretion remove a pro~ 
bation officer serving in such court. | 


The appointment of a probation officer shall be 
in writing and shall be entered on the records of the court, 
and a copy of the order of appointment shall be delivered 
to the officer so appointed and a copy sent to the Director 
of the Administrative Office of the United States Courts. 


Whenever such court shall have appointed more 
than one probation officer, one may be designated chief 
probation officer and shall direct the work of all pro- 
bation officers serving in such court. 


18 U.S.C. § 3655. Duties of Probation Officers 


The probation officer shall furnish to each pro-= 
bationer under his supervision a written statement of the 
conditions of probation and shall instruct him regarding 
the same. 


He shall keep informed concerning the conduct and 
condition of each probationer under his supervision and 
shall report thereon to the Court placing such person on 
probation. 


He shall use all suitable methods, not inconsistent 
with the conditions imposed by the court, to aid probation- 
ers and to bring about improvements in their conduct and 
condition. 


He shall keep records of his work; shall keep 
accurate and complete accounts of all moneys collected 
from persons under his supervision; shall give receipts 
therefor;, and shall make at least monthly returns thereof; 
shall make such reports to the Director of the Administrative 
Office of the United States Courts as he may at any time 
require; and.shall perform such other duties as the court 
may direct. 


Each probation officer shall perform such duties 
with respect to persons on parole as the Attorney General 
shall request. 


FEDERAL RULES OF CRIMINAL PROCEDURE 


Rule 5(a). Appearance before the Commissioner. 


An officer making an arrest under a warrant issued 
upon a complaint or any person making an arrest without a 
warrant shall take the arrested person without unnecessary 
delay before the nearest available commissioner or before 
any other nearby officer empowered to commit persons charged 
with offenses against the laws of the United States. When 
@ person arrested without a warrant is brought before a 
commissioner or other officer, a complaint shall be filed 
forthwith. 


Rule 7(c). Nature and Contents. 
The indictment or the information shall.:be a plain, 


concise and definite written statement of the essential 
facts constituting the offense charged. It shall be signed 


by the attorney for the government. It need not contain a 
formal commencement, a formal conclusion or any other matter 
not necessary to such statement. Allegations made in one 
count may be incorporated by reference in another count. It 
may be alleged in a single count that the means by which the 
defendant committed the offense are unknown or that he com- 
mitted it by one or more specified means. The indictment 

or information shall state for each count the official or 
customary citation of the statute, rule, regulation or other 
provision of law which the defendant is alleged therein to 
have violated. Error in the citation or its omission shall 
not be ground for dismissal of the indictment or information 
or for reversal of a conviction if the error or omission did 
not mislead the defendant to his prejudice. 


Rule 32(c). Presentence Investigation. 


(1) When Made. The probation service of the court 
shall make a. presentence investigation and report to the 
court before the imposition of sentence or the granting of 
probation unless the court otherwise directs. The report 
shall not be submitted to the court or its contents dis— 
closed to anyone unless the defendant has pleaded guilty or 
has been found guilty. 

| 

(2) Report. The report of the presentence invest- 
igation shall contain any prior criminal record of the) def— 
endant and such information about his characteristics, his 
financial condition and the circumstances affecting his 
behavior as may be heir#ful in imposing sentence or in 
granting probation or in the correctional treatment of; the 
defendant, and such other information as may be required 
by the Court. 


Rule 57. Rules of Court. 


(a) Rules by District Courts and Courts of Ap als. 
Rules made by district courts and courts of appeais for the 
conduct of criminal proceedings shall not be inconsistent 
with these rules. Copies of all rules made by a district 
court or by a court of appeals shall upon their promulgation 
be furnished to the Administrative Office of the United 
States Courts. The clerk of each court shall make appropriate 
arrangements, subject to the approval of the Director of 
the Administrative Office of the United States Courts, to 
the end that all rules made as provided herein be published 
promptly and that copies of them be available to the public. 


(b) Procedure not Otherwise Specified. 
If no procedure is specifically prescribed by rule, the 
court may proceed in any lawful manner not inconsistent 
with these rules or with any applicable statute. 


RULES OF THE DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


TITLE V. CRIMINAL RULES* 
RULE 86 
GENERAL RULES APPLICABLE 


The General Rules, Title 1; apply to proceedings in the 
criminal courts so far as practicable. 


* The following Resolution of the Judges of the United 
States District Court for the District of Columbia was 
promulgated June 24, 1959: - 


RESOLVED, that it is the consensus of opinion 
of the Judges of this Court that in all cases in which 
defendant enters a plea of guilty the defendant should 
be interrogated by or under direction of the Court to 
establish the following facts: 


1. That defendant has been advised and under- 
stands that he has a right to a speedy trial by jury with 
the aid of counsel, but will have no such right if his 
plea of guilty is accepted, 


2.: That! he will have the assistance of counsel 
at the time of sentence if the plea is accepted. 


3. That defendant understands the nature of the 
charges against him which should be stated to him in brief 
by the Court notwithstanding a prior reading of the indictment. 


4, That defendant did in fact commit the particular 
acts which constitute the elements of the crime or crimes 
charged. 


5. That the guilty plea has not been induced by 
any promise or representation by anyone as to what sentence 
will be imposed by the Court. 


6. That he has not been threatened or coerced by 
anyone into making the guilty plea. 


APPENDIX B 
The Preliminary Draft of Proposed Amendments to 
Rules of Criminal Procedure for the United States District 


| 
Courts Committee on Rules of Practice and Procedure of the 


| 
Judicial Conference of the United States (December 1962), 


reads, in pertinent part, as follows: 
RULE 32. SENTENCE AND JUDGMENT | 


(a) SENTENCE. Sentence shall be imposed without 
unreasonable delay. Pending sentence the court may commit 
the defendant or continue or alter the bail. Before impos-— 
ing sentence the court shall affezd the defendant an 
epportunity address the defendant rsonally and ask h if 
he wishes to make a statement in nS own behalit and to 
present any information in mitigation of punishment. The 
defendant may be heard personally or by counsel. 


(c) PRESENTENCE INVESTIGATION 
(2) REPORT. The report of the presentence invest- 
igation shall contain any prior criminal record of the 
defendant and such information about his characteristics, 
his financial condition and the circumstances affecting 
his behavior as may be helpful in imposing sentence or in 
granting probation or in the correctional treatment of! the 
defendant, and such other information as may be required 
by the court. Upon request of the defendant the court 
before imposing sentence shall disclose to the defendant 
or his counsel a Summary of the material contained in the 
Foport_of the presentence investigation and afford an 
opportunity to the defendant or his counsel to comment 


ae a Sources of confidential information need not, 
Owever, scLlosed. 


ADVISORY COMMITTEE'S NOTE 
Subdivision (a2). The amendment to the first sentence writes 
into the rule the view of the Supreme Court that the court 
before imposing sentence must afford an opportunity to the 
defendant personally to speak in his own behalf. See Green 
v. United States 365 U.S. 301 (1961); Hill v. United States 
368 U.S. 424 (1962). The added sentence makes it clear that 
the defendant may elect to have his counsel speak on his 
behalf. 
Subdivision (c)(2). It is not a denial of due process of 
law for a court in sentencing to rely on a report of a pre- 
sentence investigation without disclosing such report to the 
defendant or giving him an opportunity to rebut it. Williams 
v. New York 337 U.S. 241 (1949); Williams v. Oklahoma, 358 


U.S. 576 (1959). However, the question whether as a matter 


of policy the defendant should be accorded some opportunity 
to see and refute! allegations made in such reports has been 
the subject of heated controversy. For arguments favoring 
disclosure, see Tappan, Crime, Justice and Correction, 558 


(1960); Model Penal Code, 54-55 (Tent. Draft No. 2, 1954); 
Wyzanski, A Trial Judge's Freedom and Responsibility, 65 
Harv. L. Rev. 1281, 1291-2 (1952); Note, Employment of 
Social Investigation Reports in Criminal and Juvenile 
Proceedings, 58 Colum. L. Rev. 702 (1958); cf. Xadish, The 
Advocate and the Expert; Counsel in the Peno-Correctional 


Process, 45 Minn. L. Rev. 803, 806, (1961). For es 
opposing disclosure, see Barnett and Gronewold, Confidential 
ity of the Presentence Report, Fed. Prob. March 1962, p- 26; 
Keve, The Probation Officer Investigates, 6-15, (2960) ; Sharp, 
The Confidential Nature of Presentence Reports, 5 Cath, U.L. 


Rev. 127 (1955); Wilson, A New Arena is Emerging to Test 
| 
the Confidentiality of Presentence Reports, Fed. Prob. | Dec. 


1961, p. 6; Federal Judge's Views on Probation Practices, 
24 Fed. Prob. March 1960, p. 10. | 
In a few jurisdictions the defendant is given a 
right of access to the presentence report. In England and 
California a copy of the report is given to the defendant 


in every case. English Criminal Justice Act of 1948, 11 & 


12 Geo. 6, c. 58, $43; Cal. Pen. C. § 1203. In Alabama the 
defendant has a right to inspect the report. Ala. Code, 
Title 42, §23. In Ohio and Virginia the probation ae 
reports in open court anda the defendant is given the right 
to examine him on his report. Ohio Rev. Code, § 2947.06; 

Va. Code, § 53-278.1. 


Practice in the federal courts is mixed, with a 
few judges permitting disclosure while most deny it. ‘See 
Gronewold, Presentence Investigation Practices in the 
Federal Probation System, Fed. Prob. Sept. 1958, pp. 27, 
31. For divergent judicial opinions see Smith v. earns 


States 223, F.2d 750, 754 (Sth Cir. 1955) (supporting dis- 
| 


closure); United States v. Durham, 181 F. Supp. 503 (D.D.C. 


1960) (supporting secrecy). 

The amendment is designed to give to the defendant 
the opportunity to comment on the facts contained in the 
report without going so far as to compel disclosure of the 
entire report. It leaves the judge with ample discretion 
to prevent the disclosure of confidential sources of inform- 
ation and to control the procedures for comment. Compare 
Model Penal Code § 7,07(5) (P.0.D. 1962): "Before imposing 
sentence, the Court shall advise the défendant or his 
counsel of the factual contents and the conclusions of 
any presentence investigation or psychiatric examination 
and afford fair opportunity, if the defendant so requests, 
to controvert them. The sources of confidential inforn- 


ation need not, however, be disclosed." 


CERTIFICATE OF SERVICE 


I hereby certify that a copy of the foregoing 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions are 
presented: 

1. In a housebreaking and larceny case where the evidence 
was sufficient to show that a grocery store was broken into, 
that appellant’s fingerprint was on the cash register tray in 
the store, that appellant was apprehended when hurrying away 
from the vicinity of the crime with goods of the same kind 
and in the same approximate quantity as those missing from 
the store and of a value of over $100, and that his co-defendant 
arrested with him had two unusual coins which had been taken 
from the cash register of the store, did not the judge properly 
submit the case to the jury? 

2. Did not appellant have a fair trial when his trial counsel 
put the government to its proof of the charges? 
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I. The evidence was sufficient for the jury to convict appellant 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 17351 


Wriram C. Borisr, APPELLANT 


v. 
Unrrep Stares or AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT. OF THE CASE 


An indictment filed February 5, 1962, charged appellant 
and a co-defendant with housebreaking (22 D.C.C. 1801) and 
larceny (22 D.C.C. 2201) (J-A-2). A jury convicted appellant 
of both counts on April 4, 1962 (J.A. 73, 84). Judgment and 
Commitment, filed May 4, 1962, sentenced appellant to three 
years and four months to ten years on each of the counts, the 
sentences to run concurrently (J.A. 87). Appellant applied 
for leave to appeal in forma pauperis on May 8, 1962 (J.A. 89). 
This appeal followed. X 

Two police officers of the 10th Precinct, Robert Spurgeon 
and Stephen Hornyak, were patrolling in a police automobile 
in the 2600 block of 14th Street, Northwest, at approximately 
4 AM. on January 15, 1962, when a man at the corner of 
Euclid and 14th Streets summoned them by waving his arms. 
He told them that he had seen two Negro males break into 


qt) 
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a store and leave with two boxes (J.A. 29, 39, 42-43). The offi- 
cers observed that the plate glass of the door of the grocery store 
at 2601 14th Street, Northwest, was broken. They saw two 
men walking fast in the 1300 block of Euclid Street, approxi- 
mately 200 feet from the grocery store, and each was carrying 
abox. The police turned and drove down Euclid Street (J.A. 
29, 43). When the car was about halfway: down the street, 
the two suspects, one wearing a brown hat and a long cream 
trench coat, and the other wearing a brown leather jacket, ran 
across the street approximately fifty feet in front of the car, 
and ran up the steps to 1306 Euclid Street. Before the two 
suspects got to the door, Officer Spurgeon hollored for 
them to stop, it was the police. The suspects went on in the 
door, went up one flight of stairs, and Officer Spurgeon was 
right behind them with a flashlight in his hand. He came to 
where the suspects had dropped the two boxes in his path, and 
he was momentarily hindered by the obstacle. At that time 
the two suspects went on up to the third floor of the rooming 
house. One ran to the right of the stairs into a bathroom; the 
other ran into a vacant back room. Officer Spurgeon hollered 
“Stop or Pll shoot,” and the man jumped through the third 
story window, and was knocked unconscious by. the force of 
the fall. (J.A. 30, 43.) Both men were arrested. Officers 
Spurgeon and Hornyak identified appellant as the man they 
arrested outside the house on a lower roof while unconscious 
(J-A. 32, 44). They arrested Parker, his co-defendant, in the 
house (J.A. 31, 44). Parker had in his pocket two coins, & 
Canadian nickel with “squared” sides, and a coin from Letze- 
berg (J.A. 33, 35, 23). 

The boxes which appellant and Parker carried were egg 
crates, which contained 36 cartons of cigarettes and 85 pair 
of nylon hose. The police officers took the items to the 10th 
Precinet (J.-A. 32-33, 45). Mr. Henry Millstein, the owner of 
the store at 2601 14th Street, N.W., testified that his company, 
‘A. F. Millstein, Inc., trading as Empire Super Market, of which 
he was president, sold groceries and certain other items, includ- 
ing ladies’ hose (J-A. 17). After gomg to his store between 4 
and 5 A.M: on January 15, 1962, to find the front door broken 
in, and glass shattered all over the floor, and approximately 
80 pairs of ladies hose and a number of cartons of cigarettes 
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taken, he went to the 10th Precinct and identified ‘the hose 
‘and cigarettes as his (J.A. 18-19). The stockings were a brand 
that he handled, ‘and he had approximately the same number 
missing from his store (J-A- 21-22, 28). The distributor from 
whom he geta the stockings does not sell that brand to any. busi- 
ness competitor in an area within a four or five block radius of 
his store (J-A. 25). Mr. Millstein knew some of his cigarettes 
were missing after the break-in, and he saw that the special tax 
number of the distributor on the cigarettes he identified at the 
precinct was the same number as was on the cartons of cigar- 
ettesremaining at thestore (J-A.22,26). He positively identi- 
fied the Canadian nickel and the coin from Letzeberg as his. 
These coins had been in his cash register for several years, and 
he saw them a day or so before the break-in, and then next saw 
them at the precinct (J.-A. 23-24). The stockings, which had 
a label reading 69¢ (J-A. 40), cost 40¢ a pair, according to Mr. 
Millstein’s testimony, and the cigarettes cost $1.95 a carton. 
The total cost of the hose was $34 and of the cigarettes $70.20, 
_ making a total of $104.20 (J-A. 56, 57). Mr. Millstein did not 
know either of the defendants (J.A. 24). 

John Singleton, a technician of the Identification Bureau 
of the Metropolitan Police. Department, qualified without 
objection as an expert in fingerprint identification (J-A. 49), 
testified that he examined the premises of Mr. Millstein’s 
grocery store, and found a latent print on a coin tray fitting 
into the cash register (J-A. 50). ‘Officer Singleton, comparing 
that print with those of the appellant Butler taken by Edward 
Dion, a civilian fingerprint technician for the Metropolitan 
Police Department (J-A. 47), concluded that it was Butler's 
fingerprint which was on the tray of the cash register (J.A. 
51-52). ‘ 

STATUTES AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 1801 provides: 
Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any. dwelling, 
bank, store, warehouse, shop, stable, or other building or 
any apartment or room, whether at the time oecupied or 
not, or any steamboat, canal boat, vessel, or other water- 
craft, or railroad car, or any yard where any lumber, coal, 
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or other goods or chattels are deposited and kept for the 
purpose of trade, with intent to break and.carry away 
any part thereof or any fixture or other thing attached 
to or connected with the same, or to. commit any criminal 
offense, shall be imprisoned for not more than fifteen 
years. 
Title 22, District of Columbia Code, Section 2201 provides: 
Whoever shall feloniously take and carry away any- 
thing of value of the amount or value of $100 or upward, 
including things savoring of the realty, shall suffer im- 
prisonment for not less than one nor more than ten 
years. 
Rule 7(c), Federal Rules of Criminal Procedure provides: 


(c) Nature and Contents. The indictment or the 
information shall be a plain, concise and definite written 
statement of the essential facts constituting the offense 
charged. It shall be signed by the attorney for the gov- 
ernment. It need not contain a formal commencement, 
a formal conclusion or any other matter not necessary 
to such statement. Allegations made in one count may 
be incorporated by reference in another count. It may 
be alleged in a single count that the means by which 
the defendant committed the offense are unknown or 
that he committed it by one or more specified means. 
The indictment or information shall state for each count 
the official or customary citation of the statute rule, 
regulation or other provision of law which the defendant 
is alleged therein to have violated. Error in the citation 
or its omission shall not be ground for dismissal of the 
indictment or information or for reversal of a conviction 
if the error or omission did not mislead the defendant 
to his prejudice. 

Rule 12(b)(2), Federal Rules of Criminal Procedure pro- 
vides: 

(2) Defenses and Objections Which Must Be Raised. 
Defenses and objections based on defects in the institu- 
tion of the prosecution or in the indictment or informa- 
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tion: other than that it fails to’show jurisdiction in the 
court or to charge an offense may be raised only by mo- 
tion before trial. The motion shall’include all such de- 
fenses and objections then available to the defendant. 
Failure to present any such defense or objection as herein 
provided constitutes a waiver thereof, but the court for 
cause shown may grant relief from the waiver. Lack of 
jurisdiction or the failure of the indictment or informa- 
tion to charge an offense shall be noticed by the court 
at any time during the pendency of the proceeding. 
Rule 30, Federal Rules of Criminal Procedure provides: 
At the close of the evidence or at such earlier time 
during the trial as the court reasonably directs, any 
party may file written requests that the court instruct 
the jury on the law as set forth in the requests. At the 
same time copies of such requests shall be furnished to 
adverse parties. The court shall inform counsel of its 
proposed action upon the requests prior to their argu- 
ments are completed. No party may assign as error 
any portion of the charge or omission therefrom unless 


he objects thereto before the jury retires to consider its 
verdict, stating distinctly the matter to which he objects 
and the grounds of his objection. Opportunity shall be 
given to make the objection out of the hearing of the 
jury. 


Rule 32(c), Federal Rules of Criminal Procedures provides: 

(c) Presentence Investigation. 

(1) When Made. The probation service of the court 
shall make a presentence investigation and report to 
the court before the imposition of sentence or the grant- 
ing of probation unless the court otherwise directs. The 
report shall not be submitted to the court or its con- 
tents disclosed to anyone unless the defendant has 
pleaded guilty or hasbeen found guilty. 

(2) Report. The report of the presentence investiga- 
tion shall contain any prior criminal record of the de- 
fendant and such information about his characteristics, 
his financial condition and the circumstances affecting: 

677297—88-—2 
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his behavior as may be helpful in imposing sentence or 
in granting probation or in the correctional treatment of 
the defendant, and such other information as may be re- 
quired by the Court. 
Rule 52, Federal Rules of Criminal Procedure provides: 
(a) Harmless Error. Any error, defect, irregularity 
or variance which does not affect substantial rights shall 
be disregarded. 
(b) Plain Error. Plain errors or defects affecting sub- 
stantial rights may be noticed although they were not 
brought to the attention of the court. 


SUMMARY OF ARGUMENT 


The evidence of appellant’s fingerprint being on the tray 
of the cash register, plus his being seen immediately after a re- 
port of the break-in at a grocery store, plus his flight when he 
saw the police, plus his possession of goods of the type stolen 
from the grocery store and in a quantity similar to that missing 
from the store and of a value of more than $100 was ample to 
show appellant committed the offenses charged. 

The record shows appellant was fairly tried on a proper in- 
dictment with worthy counsel representing him. He was prop- 
erly sentenced. 

ARGUMENT 


L. The evidence was sufficient for the jury to convict appellant 
of housebreaking and grand larceny 


Appellant’s only attack on the sufficiency of the evidence at 
trial was @ motion for acquittal with respect to the charge of 
grand larceny. His failure to raise the sufficiency of the evi- 
dence to support the housebreaking charge precludes his raising 
it on appeal. Battle v. United States, 92 U.S. App. D.C. 220, 
206 F. 2d 440 (1953); Grant v. United States, 291 F. 2d 746 
(9th Cir. 1961) ; Middleton v. United States, 249 F.2d 719 (4th 
Cir. 1957); Melina v. United States, 162 F. 2d 198 (5th Cir. 
1947). As the sentences which appellant received upon con- 
viction of housebreaking and grand larceny were concurrent, 
the alleged insufficiency of evidence regarding the grand larceny 
conviction need not be considered. Hirabayashi v. United 
States, 320 U.S. 81 (1943); Kelly v. United States, 111 US. 
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App: D.C. 360, 297 F. 2d 437 (1961); cert- denied, 369 U.S.886 
(1962) ; Rucker v. United States, 109 U.S. App: D -C. 362, 288 
F. 2d:146 (1961). ; 

. Even if appellant had made an oes motion for judg- 
ment of acquittal of both charges, the trial judge would doubt- 
less have denied it. On such a motion the government is en- 
titled to every legitimate inference which may be derived from 
the evidence. Curley v. United States, 81.U.S. App. D.C. 389, 
160 F. 2d 229 (1947); and the jury verdict must be sustained 
if there is substantial evidence, taking the view most favorable 
to the government to.support it. Glasser v. United States, 315 
US. 60, 80 (1942) ; Morton v. United States, 79 US. App. D.C. 
$29, 147 F. 24.28 (1945), cert. dented, 324US. 875. Using this 
criteria to evaluate the evidence, there is no doubt that the trial 
judge properly submitted the case to the jury. 

The evidence showed that immediately after a report that 
two men were seen carrying away. two boxes from a store they 
had broken into at 2601 14th Street N.W., two police officers saw: 
twomen. They were 200 feet from the store, each was carrying 
a large box, and they were walking fast. As the police pursued 
them, they broke and ran across the path of the-car and into a 
rooming house. Before the fleeing men got in the house one 
of the policemen yelled for the two men to stop, that it was the 
police. Thetwo police officers chased after the two men on foot. 
Only momentarily impeded by the two boxes the two men had 
dropped in the hallway, the police officers chased appellant and 
his co-defendant to the third floor of the house. Appellant ran 
into a vacant room and jumped from a third story window, 
knocking himself unconscious. The co-defendant, Parker, ran 
into a bathroom, where the police apprehended and arrested! 
him. Appellant was arrested outside on a roof where he lay 
unconscious. (J-A. 29-32, 42-45.) 

The boxes that the men were carrying when the police first 
sighted them, and which they strategically dropped in the path 
of the pursuing police on the second floor hallway of the room- 
ing house, contained 85 pairs of women’s nylon stockings and 
36 cartons of cigarettes. The police took these items to the 
10th Precinct. At the precinct appellant’s co-defendant had 
in his possession two unusual coins, a Canadian nickel with 
“squared” edges, and’a coin from Letzeberg. (J.-A. 33, 35, 23.) 
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Henry Millstein testified that he was the President of A. F. 
Milistein Inc., trading as Empire Super Market, located at 2601 
14th Street, N.W., selling groceries, and, in addition, some 
other items, including ladies’ nylon stockings. He identified 
the facsimile of his corporate seal and it was received in evi- 
dence. He testified he was called to the store where he saw 
that the front door was broken in, and glass was shattered all 
over the floor. He saw that approximately 80 to 90 percent 
of his ladies’ nylon stockings were taken, which was approxi- 
mately 80 pairs. He saw that some cartons of cigarettes 
were missing too. At the 10th Precinct he saw approximately 
80 pairs of ladies’ nylon stockings and 40 cartons of cigarettes. 
He said “They were # brand that I was handling and mine 
were missing, and I assumed they were mine.” (J.A. 18-21.) 
He knew that the distributor who sold them did not sell to any 
competitor in his area, which would be in an area with a 4 or 5 
block radius (J.A. 25). The special tax number of the distrib- 
utor on the cigarettes at the precinct corresponded to the num- 
ber on the remaining cigarettes at his store (J.A. 22). The 85 
pairs of stockings cost 40¢ a pair and the 36 cartons of cigarettes 
cost $1.95 a carton. At the request of the trial judge, govern- 
ment counsel announced that his calculations showed the total 
amount to be $104.20? (J.A. 57). Mr. Millstein identified the 
two unusual coins found on sppellant’s co-defendant, as two 
coins he kept in his cash register. He had seen them there & 
day or so before the break-in. He had had them several years, 
and he recognized them beeause the name “Letzebery” was 
unusual and the “squared” edges on the Canadian nickel made 
them unusual. (J.A. 23, 24.) He knew neither appellant nor 
his co-defendant? (J.A. 24). 


+ Appellant mistakenly believes this was harmful. There was no objec- 
tion to government counsel’s announcing the arithmetical calculation of 
what the cigarettes and stockings would be worth at the prices Mr. Mill- 
stein quoted. Since the caltilation was accurate such an objection was 
. Government counsel would have discussed the total value 


unnecessary. 

of all the goods during the closing arguthent anyway and the jury was 

aware of all the facts in the calculation, and could come to the same total. 
* Appellant’s claim that proof of ownetship was inadequate is frivolous. 

The record shows there was ample evidence that the owner of the stolen 

goods was a corporation, and that Mr. Milistein was the President of the 

corporation. See Bimbo v. United States, 65 U.S. App. D.C. 246, 82 F. 24 
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> An expert witness in the ‘field’ of fingerprint ‘identification 
testified that he found a latent fingerprint on a. coin tray fitting 
into the cash register at Mr. Millstein’s store.” “He compared 
that latent print with a sample of appellant's fingerprints,* 
and concluded that it was appellant’s fingerprint which was 
onthetray. (J-A. 48-52.) 

The evidence of the appellant’s fingerprint being on the tray 
of the cash register, plus his being seen immediately after a 
report of the break-in at the grocery store, plus his flight when 
he saw the police, plus his possession of goods of the type 
stolen from the grocery store and in a quantity similar to that 
missing from the store was ample to show that appellant com- 
mitted both offenses charged. There is no other. reasonable 
interpretation of the evidence.* 


852 (1986); Bord v. United States, 76 U.S. App. D.C. 205, 183 F. 2d 318 
(1942). 

The evidence also clearly indicates that the breaking into the store and 
the removal of property from it was without consent. See Bord v..Untted 
States, supra, 76 U.S. App. D.C. at 206, where this Court said: “We do 
not suggest failure to prove the identity and corporate character of the 
occupant would have called for reversal. “The purpose of the law in requir- 
ing the name of the person who occupied and used the building entered to 
be stated is to negative the defendant’s right to break and enter, and to 
protect him from a second prosecution for the same offense.’ Whoever 
occupied the Savoy Theater, it is obvious that appellant had no right to 
break and enter it or to remove property from it, and it was sufficiently 
identified so that he cannot again be prosecuted for these offenses.” 

* Appellant complains about the expert witness. There was no objec- 
tion to the trial judge’s concluding that John Singleton was an expert in 
fingerprint identification based on his long experience and his testimony : - 

“My duties are the overall work that we do insofar as fingerprints inside 
the office and going out and obtaining latent prints, and also work in our 
photographic lab.” (J.-A. 48-49.) 

The qualification of a witness to testify as an expert is left in the sound 
discretion of the trial judge. Bradley v. District of Columbia, 20 App. 
D.C. 169 (1902) ; Formhats v. United States, 278 F. 24 48 (9th Cir. 1960). 

“Appellant complains of the trial judge’s decision not to allow the jury 
to view one exhibit of appellant’s fingerprints (J.A. 55). There was.no objec- 
tion to the judge’s action. ‘The record is clear that he withheld the exhibit 
from the jury because there was material on it the jury should not see. Ob- 
viously, in some situations the jury is not entitled to see exhibits. Of. Leigh 
v. United States, No. 17066, decided September 27, 1962. 

© Appellant's attack on the evidence ts as being comprised. of inconsist- 
encies is frivolous, but even if there were inconsistencies, their existence 
would only affect the weight of the testimony. It is for the jury to resolve 
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Henry Milstein testified that he was the President of A. F. 
Milstein Inc., ttading as Empire Super Market, located at 2601 
14th Street, N.W., selling groceries, and, in addition, some 
other items, including ladies’ nylon stockings. He identified 
the facsimile of his corporate seal and it was received in evi- 
dence. He testified he was ¢alled to the store where he saw 
that the front door was broken in, and glass was shattered all 
over the floor. He saw that approximately 80 to 90: percent 
of his ladies’ nylon stockings were taken, which was approxi- 
mately 80 pairs. He saw that some cartons of “cigarettes 
were missing too. At the 10th Precinct he saw approxmately 
80 pairs of ladies’ nylon stockings and 40 cartons of cigarettes. 
He said “They were a brand that I was handling and mine 
were missing, and I assumed they were mine.” (J-A. 18-21.) 
He knew that the distributor who sold them did not sell to any 
competitor in his area, which would be in an area with 4 or 5 
block radius (J-A. 25). The special tax number of the distrib- 
utor on the cigarettes at the precinct corresponded to the num- 
ber on the remaining cigarettes at his store (J.A. 22). The 85 
paits of stockings cost 40¢ a pair and the 36 cartons of cigarettes 
cost $1.95 a carton. At the request of the trial judge, govern- 
ment counsel announced that his calculations showed the total 
amount to be $104.20? (J.A. 57). Mr. Millstein identified the 
¢wo. unusual coins found on appellant’s co-defendant, as two 
coins he kept in his cash register. He had seen them there 
day or so before the break-in. He had had them several years, 
and he recognized them because the name “Letzebery” was 
unusual and the “squared” edges on the Canadian nickel made 
them unusual. (J.A. 23, 24.) He knew neither appellant nor 
his co-defendant? (J.A. 24). 
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* An-expert’ witness in the field’ of fingerprint: identification 
testified that he found a latent fingerprint on:a coin tray fitting 
into the cash register at Mr. Millstein’s store.” “He compared 
that latent print with a sample of appellant's fingerprints,‘ 
and concluded that it was appellant’s fingerprint which was 
onthetray. (J.A.48-52.) 

The evidence of the appellant’s fingerprint being on 9 the tray: 
of the cash register, plus his being seen immediately after a 
report of the break-in at the grocery. store, plus his flight when 
he saw the police, plus his possession of) goods of: the type 
stolen from the grocery store and.in # quantity similar to that 
missing from the store was ample. to show that appellant com- 
mitted both offenses charged. There is no other reasonable 
interpretation of the evidence.* 


852 (1986) ; Bord v. United States, he U.S. App. D.C. 205, 183 F. 24 318 
(1942). 

The evidence also clearly indicates that the breaking into the store and 
the removal of property from it was without consent. See Bord v..Untted 
States, supra, 76 U.S. App. D.C. at 206, where this Court said: “We do 
not suggest failure to prove the identity and corporate character of the 
occupant would have called for reversal. “The purpose of the law in requir- 
ing the name of the person who occupied and used the building entered to 
be stated is.to negative the defendant’s right to break and enter, and to 
protect him froma second prosecution for the same offense.’ ‘Whoever 
occupied the Savoy Theater, ‘it is obvious that appellant had no right to 
break and enter it or to remove property from'it, and it was’ sufficiently 
identified so that he cannot again be prosecuted for these offenses.” 

* Appellant complains about the expert witness. There was no objec- 
tion to the trial judge’s concluding that John Singleton’ was an expert in 
fingerprint identification based on his long experience and his: testimony: -- 

“My duties are the overall work that we do insofaras fingerprints inside 
the office and going out and obtaining latent prints, and also work in our. 
‘photographic lab.” (J.A. 48-49.) 

The qualification of a witness to testify as an expert is left in the sound 
discretion of the trial judge. Bradley v., District of Columbia, 20 App. 
D.C. 169 (1902); Formhals v. United States, 278 ¥F. 24:43 (9th: Cir. 1960). 
-° “Appellant complains of the’ trial: judge’s decision ‘not to ‘allow the jury 
to.view one exhibit of appellant’s fingerprints (J.A. 55). There was.no objec- 
tion to the judge’s action. | The record is clear that he withheld the exhibit 
from the jury because there was material on it the jury should not see... Ob- 
viously, in some situations the jury is not entitled to see exhibits. Of. Leigh 
VW. Aimtioe States No. 17066, decided September 27, 1962. |, : 


would! only sitect: the! weight of the testimony. Scene eS 
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IL. Appellant had-a fair trial:and was properly sentenced 


The record shows that there was no objection at trial to the 
things which appellant now asserts constituted error. The 
record also shows that appellant had a fair trial, and that his 
claims of error, far from amounting to the plain error that Rule 
52(b) of the Federal Rules of Criminal Procedure concerns 
itself with, are frivolous. 

Indictment 

The indictment charging appellant with the crimes of grand 
larceny and housebreaking was a “plain, concise and definite 
swritten statement of the essential facts constituting the offense 
charged.” Rule7, Federal Rules of Criminal Procedure. Itsuse 
of the words “with intent to steal” in the housebreaking count 
was proper. Cady v. United States, 54 App. D.C. 10, 293 Fed. 
$29 (1923); Washington v. United States, 105 US. App. D.C. 
58, 263 F. 2d.742 (1959). Its describing appellant's acquisition 
of the stockings and cigarettes as stealing rather than as felo- 
niously carrying away was also proper, asthe terms are generally 
synonomous. See, e.g. People v. Serace, 295 Til. 604; 129 NE. 
504 (1921); and see Turley v. United States, 352 US. 407, 412 
(1957). As the indictment could not have mislead appellant 
at all, let alone to his prejudice, appellant may not now seek 
to upset his conviction by an attack on the indictment. Rule 
7, Federal Rules of Criminal Procedure. See Tatum v. United 
States, 71 App. D.C. 393, 110 F. 2d 555 (1940) ; Rule 12(b). (2), 
Federal Rules of Criminal Procedure. 


Instruction not to disenss case 
The trial judge admonished the jury not to discuss the case 
during trial recesses. At the beginning of the trialhe said: 

Tam Court. Now, ladies, gentlemen of the jury, be- 
fore we begin the trial may I remind you, please, that 
while this trial is in progress you must not discuss this 
case with anyone, not even among yourselves until the 


credibility of witnesses and to derive the truth from oral testimony. Wig- 
fat v. United. States, 97 U.S. App. D.C. 252, 230 F. 24.220 (1966) ; Shelton 
V. United States, 83 U.S. App. D.0..257, 169 F-. 2d 665, cert. denied, 385, U.S. 
884 (1948). 


AI 
trial is finished and the case is submitted:to you for final 


decision, and if it should go over night, you must not 
diseuss it even at home with members of your families. 


You must not let anyone speak to you about it and if: 


anyone should try to, you must report the matter to the 
Court; and one thing more, every once in a while there 
may. be newspaper accounts concerning the trial of a 
case in thiscourt. I doubt whether this is likely. in this 
case, but as a matter of precaution I want to call your 
attention to. that: possibility.. ‘If there should’ be any 
newspaper accounts concerning this trial you must not 
read them and that also applies to any: news broadcasts 
on the air. You must not listen. to them ‘in respect: to 
this case; and. one parting word, please keep an ‘open 


mind until the trial is finished and the matter is sub- 


mitted to you for final decision (J-A-13)- 


This admonition was appropriate. Coppedge v. United States, 
106 U.S. App. D.C.'275, 272 F. 2d 504 (1959). It is presumed 
that the jury followed the clear admonition of the trial judge. 
Deli Paoliv. United States, 352 U:S. 232 (1957). 


Instructions 


There was no objection to the instructions the tnal judge 
gave, so appellant may not now claim there was error. in them.. 
Rule 30, Federal Rules of Criminal Procedure; Vzllaroman v: 
United States, 87 US. App. D.C. 240, 184 F.2d 261-1950). 
The instructions were correct ‘anyway. The judge\instructed 
the jurors that the burden of proof was on the: government to 
prove the defendant’s guilt beyond a reasonable doubt, and 
said: rs : ir 

Unless the Government * “ * proves beyond a reason- 
able doubt’ that a defendant has committed every. ele- 
ment of the offense with which'he 1s charged, the jury: 

must find him not guilty (J-A- 77)- aa 


The court then set out what elements made up the two offenses 
(J.-A. 78-79), The jury. was thus properly. instructed on the 
burden of proof. The’same may be said for the instructions 
regarding circumstantial evidence (J-A. 80-81), A fair read- 
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ing of that instruction shows that the jury was properly in- 
structed-and no rule of law was incorrectly stated. See Punk 


v. United States, 16 App. D.C: 478: (1900). - Rule 30, Federal 
Rules of Criminal Procedure- 


Sentencing 


The judge sentenced appellant in accordance with Rule 32 
of the Federal Rules of Criminal Procedure. © He properly con- 
sidered the presentence investigation when imposing sentence. 
Appellant may not complain merely because it included un- 
favorable information about him, as the purpose of the report 
- is to inform the sentencing judge of “the circumstances affect- 
ing his behavior as may be helpful in imposing sentence or in 


granting probation or in the correctional treatment of defend- 
ant.” Rule 32, Federal Rules of Criminal Procedure. The 
judge properly considered ‘appellant's record for committing 
crime when an adult and when a juvenile, in addition to the 
brazen attitude appellant revealed to the probation. officer that 
he would commit yokings in the future, believing that those 
people he attacks should protect themselves. -Appellant’s re- 
Tiance on 11 D.C.C. 915 is misplaced, as that code provision 
forbids the evidentiary use of a juvenile court record in court 
proceedings. See Wiliams v. United States, 387 US. 241 
(1949). 
Trial counsel 


The court appointed trial counsel rendered appellant excel- 
lent service, and the attack-on him is unwarranted. The trial 
judge made laudatory comment to the jury concerning counsel’s 
conduct of the defense (J.A. 74), and.at the time of appellant’s 
sentence, again praised his counsel (J-A. 85). In a case-where 
appellant was practically: caught mm the act of commiting the 
housebreaking and larceny, and where the fingerprint evidence 
showed appellant’s hand had been in the cash register in the 
store where the crimes occurred, the defense counsel had very 
little to work with. Appellant may not complain because he 
had no viable affirmative defense. ‘The record shows that the 
defense counsel had a scrupulous regard for the right of appel- 
Jant to require the government to be'put to its proof (J-A- 16) ; 
at the same time he exercised sound discretion in not squander- 
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ing judicial energy by. making frivolous objections. Trialicoun- 
sel cross-examined the government, witnesses at length (J-A. 
24-28, 38-42, 53-54), doing as well as he reasonably could, in 
view of such overwhelming evidence, to raise questions about 
the government case.* 

Far from making out a showing that appellant's trial was a 
mockery of justice, appellant here only creates a flurry of friv- 
olous complaint, about trial counsel. Representative: of the 
factors appellant presents as showing inadequate. counsel, are: 
“Counsel did not appear at arraignment” and “There was no 
motion to dismiss the indictment for failure to adhere’to the 
statutes.”’" Appellant does not mention the fact that his co- 
defendant's counsel was present at the arraignment and that he 
and his co-defendant both pleaded not guilty, nor does appel- 
lant show how trial counsel could conceivably have improved 
matters at the arraignment. See Transcript of Proceedings be- 
fore Judge McGuire, February 9, 1962; part of the record on 
appeal. Appellant fails to: observe that Rule 7 of the Federal 
Rules of Criminal Procedure would make a motion to dismiss 
the indictment. in the instant case frivolous. The: foregoing 
examples characterize the frivolous nature of appellant’s at- 
tack on trial counsel. See Mitchell v: United States, 104 US. 
App. D.C. 57, 259 F. 2d 787, cert. dented, 358 U.S. 850 (1958). 


CONCLUSION 
Wherefore, it is respectfully submitted that the judgment of 
the District Court be affirmed. 


Davi C. AcHESON, 


Assistant United States Attorneys. 


“Ironically, appellant now uses the results of that. cross-examination in'an 
effort to show the evidence was contradictory and insufficient to support 
the jary verdict. 

* Page 60 and 61 of appellant's brief. 
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REPLY BRIEF FOR APPELLANT 
eee 
I 


THE GOVERNMENT CONCEDES SUBSTANTIAL CONTENTIONS 
OF APPELLANT 


For answer to some points raised by Appellant, the 


Government depends merely on an unsupported use of the label 


frivolous". The emptiness of this use of adjectives for 
answers is shown hereinafter. At the outset, however, an 
even more fatal deficiency is noted. In its failure to 

attempt to respond to numerous and substantial contentions 


of Appellant, as detailed below, the Government has 


ee Appellant's entitlement to a judgment of acquittal: 


The record in this case is chaotic (Br. 6-9, 
12; 13 n. 16, 16, 26-29) 


statement of the Prosecuting Attorney ae the 


| 
A glaring discrepancy appears between the opening 
testimony of the officers (Br. 3, 4, 26 : 


The terms “thumbprint" and “fingerprint” are | 
interchangeably used to Appellant's prejudice 
(Br. 5, 26) 


The legal principles surrounding; searches and 
seizures and the um case should have been 
utilized in Appellant*s case (Br. 8 n. 8, 9, 
11, 29, 29,n. 20) 


Appellant's motion for ‘the transcript of the 
preliminary hearing in Municipal Court should ~ 
have been granted. Such motion should have 
Seek —— all the confusion appeared (Br. 
7, 30-31 


A motion for production of the transcript of | 
the grand jury proceedings should have been 
made when there was an obvious: discrepancy: 
between the opening statement and the ——- 
(Br. 3-4, 30-31) 


Prejudicial reference was made to a prior pn 
of the store in question, but the jury was not 
admonished to disregard it (Gr. 31 


| 
The trial court refused to permit trial counsel 
to make pertinent inquiry into any other oe 
made in this case (Sr. ee 


Officer Hornyak testified in an irregular manner 
and under judicially imposed restrictions, to 
Appellant's prejudice (Br. 13-14, 31-32) | 


| 
Officer Singleton made prejudical comments : 
(Br. 6, 36-37) 

—Q— 


The instructions on “value” were erroneous 
(Br. 14, 40-41) 


Evidence pertaining to “cost” was supplied by 
the Prosecuting Attorney and not by a witness 
and the jury was not informed of this prejudical 
fact (Br. 14-15, 39-40, 41) 


The Government failed to prove chain of possession 
of the physical evidence actually used during the 
trial (Br. 42) 


The jury was not instructed that it could return 
separate verdicts as to the individual co-defendants 
(Br. 44-45) 


The trial ccurt informed the jury that the mere 
presence of a fingerprint was tantamount to 
criminality (Br. 6, 46-47) 


The court made prejudical reference to the 
"average" criminal's tendency to commit crimes 
cut of the presence of witnesses (Br. 46; 47-48) 


The instructions contain several omissions and 
misstatements (Br. 48) 


Statements appearing in 2 presentence report con- 
cerning the personal traits of 2 convicted defendant 
must be based upon medical and psychiatric examination 
and observation (Br. 19, 54-55) 


Alleged conduct and statements of a co-defendant may 
not be utilized as the basis for increased punish— 
ment to Appellant (Br. 19-20, 55-56) 


Sentence should not be imposed upon one who obviously 
does not understand what has transpired (Br. 19, 56-57) 


Sentence should not be imposed without having 2 
hearing on the presentence report (Br. 57-€0) 


Appellant should have had a hearing on the pre—- 
sentence report submitted in his case (Br. 60) 
-3- 


If 
APPELLANT'S CONTENTIONS. ARE NOT "FRIVOLOUS" 
The Government argues that the evidence in the 
instant case was sufficient for the jury. to convict Appellant 
of housebreaking and larceny. and that Appellant had a fair 


trial and was properly sentenced (Gov't Br. 10). The 


Government also claims that some of Appellant's contentions 


tothe contrary are "frivolous" (Gov't Br. 8 n. 2, 9 n. 5; 


13)~ The record provides no support for the Government's 
position. 


1. ‘The Government's "Proof" Is Impossible, Misstated. or 
False. 
a : vy 
The record is undeniably chaotic (Br. 2-17, 26-29) . 


The Government says that Appellant's attack in this regard 
is “frivolous” because it was for the jury to derive the 
truth from the record (Gov't Br. 9 n, 5). The Government 
also contends that the verdict of the jury must be sustained 


| 

if there is "substantial evidence, taking the view most 
| 

1/ The Government claims that Appellant is foreclosed ; 

From questioning the sufficiency of the evidence supporting 


his conviction of housebreaking (Gov't Br. 6). If technical- | 


ities are to control in this case, the Government errs in 
stating that Appellant moved for acquittal with respect to 
the grand larceny conviction. The record shows that, the 
only motion made on behalf of Appellant was a "motion to 
dismiss" the second count, which the trial court equated to 
a motion to reduce grand larceny to petit larceny (S.A. 59). 

The cases relied upon (Gov't Br. 6) clearly show that 
reviewing courts will search entire records for error and 
will utilize Rule 52(b), F.R.Cr.P., when plain error is 
found. Appellant requests that this be done in his case 
(Br. 60-62). 


-4- 


/ 
favorable to the Government to support it” (Gov't Br. 7).7 


But it is impossible, on this record, to determine 
what is the "truth" or that’ there is any favorable aspect 


of the evidence from the Government's point of view. In 


» 


addition to all of the confusing statements by the attorneys, 


the witnesses, and the court which appear in this record, 
the following illustrate record contradictions which cannot 
be reconciled. 

The Prosecuting Attorney stated that the foreign 
coins were found on Appellant, whereas the arresting officer 
testified that they were found on the co-defendant. One 
of these statements cannot be true. 

Officer Singleton testified that he obtained finger- 
prints between three and four o'clock in the morning -- prior 
to the arrest described by Officer Spurgeon. These facts 
cannot be reconciled, and the testomony of one of these 
officers is impossible, misstated or false. And Mr. Milistein 
testified that he went to the precinct at eight o'clock in 
the morning -- approximately four hours after the time 
fixed by Officer Spurgeon for Mr. Millstein's arrival. This 


2/ The Government relies upon the concurrent sentence rule 
YGov't Br. 6). However, Appellant has noted that the second 
count is infected with a constitutional infirmity (Br. 38 n. 
27, 60-62). Furthermore, the record shows that Appellant 
had court-appointed counsel in the Municipal Court (5.A. 5). 
See Appellant's Brief, p. 30 n. 21. 

And, since the Sixth Amendment expressly requires that the 
accused shall “be informed of the nature and cause of the 
accusation", both counts in the indictment are infected with 
a constitutional infirmity. See pp. 6-9 infra. 


aoe 


testimony cannot be reconciled. 

The record shows that Officer Spurgeon” s testimon mony 
concerning the beginning and end of the tovestigation ts in 
complete disagreement with the testimony of two other 
Government witnesses (Br. 5-9, 26-29). ‘The balance of 
Officer Spurgeon's testimony concerning the arrest of Appellant 
is, therefore, worthless. : 


fees it is impossible to ascertain the "truth." 


There is no view of the evidence favorable to the Governnent, 
7). 


and the cases cited by it are not applicable (Gov't 
2. The Indictment Was Fatally Defective. 

Appellant has shown that the indictment did not adhere 
to the statutes and that it did not contain a plain, concise, 
and definite written statement of the essential facts con- 
stituting the offenses charged (Br. 33-34) F. R.Cr.P. a: 

The descriptive words, “intent to steal"; ee ——- 
are meaningless as used in the instant case. The terms 
"stolen", “steal", and “stealing” have no accepted common— 
law meaning, and they are not words of art in law. United 
States v. Turley, 352 U.S. 407 at 411, 77 S.Ct. 397 at 399 


| 
3/ In Cady v. United States, 54 App.D.£.. 10, 293° Fed. 829 
1923), the appeal was irom a “conviction of the crime of 
feloniously entering, with intent to commit larceny, ...™ 
And Washington’ v. Unites States, 105 U.S-App.D.C. 58, 263 
F. 3d 7d CESES) volve an attack upon the indict- 
ment. Thus, the GoveEmnEe reliance upon these cases is 
misplaced (Gov't Br. 10). 


(4957), citing with approval, Boone v. United States, 235 

«F.2d 939 at 940 (4th ae 1956). In Turley, it is expressly 
5 

stated (Id., at 412):— 

w...Furthermore, ‘stolen' and 'steal' have been 

used in federal criminal statutes, and the courts 

interpreting those words have declared that they 

do not have a necessary common-law meaning 

coterminous with larceny and exclusive of other 

theft crimes.***" (Footnote omitted) 

Presumably; the Grand Jury intended to charge Appellant 
with breaking and entering or entering without breaking the 
store with the intent to commit a criminal or wrongful 
taking cf property, and in the second count, with a criminal 
or wrongful taking of the specified merchandise (J.A. 2-3). 
But, in the at 7 of Columbia, criminal and wrongful 


takings include: ~ 


4/ The Supreme Court also cited with approval Webster's New 
International Dictionary (2d ed., 1953), and Black's Law 
Dictionary (4th ed., 1951), in pointing out that "steal" 

and “stolen” refer to criminal or wrongful takings by theft, 
stealth, craft, larceny, embezzlement, or false pretences. 


5/ Turley, therefore, does not support the Government's 
position (Gov't Br. 10). Pennsylvania Indemnity Fire Corp. v. 


a 73 App.D.C. 161 at 162, Li? F.2d sé at vio (lal), 
entirely consistent with Turley (Id. at 414-415). See 
Appellant's Brief at p. 34. 


6/ See also Section 22-1203 (énbezzlement of note not 
delivered); Sections 22-1205, 22-1206, 22-1208, 22-1209, 

and 22-1210 (embezzlement by specified bailees); Section 
22-1401 (forgery); Sections 22-1403, 22-1404, and 22-1405 
(taking away, making away, or concealing wills and estate 
papers); Section 22-1410 (making or uttering worthless checks) ; 
Section 22-1509 \(operating a bucket shop); Section 22-2101 
(kidnapping); Section 22-2204 (unauthorized use of vehicle); 
Section 22-2204a (larceny from vehicles); Section 22-2206 
(embezzlement, stealing or purloining of property of District 
of Columbia); Section 22-3103 (grave robbery); Section 22-3106 
(stealing or injuring articles in libraries); Section 22-3115 
and 22-3116 (tapping property of public utilities); and Sections 
26-320 and 26-404 (misappropriation of corporate monies). 


Embezzlement (D.C.Code, §§22-1201 — 1210) | 

Taking Property Without Right (D.C.Code, §22-1211) 

False Pretenses (D.C.Code, 522-2202) 

Grand Larceny (D.C.Code, § 22-2201) 

Petit Larceny (D.C.Code, §22-2202) 

Larceny After Trust (D.C.Code, §22-2203) 

Robbery. (D.C.Code, $99 20533 

Thus, the unspecific and meaningless terms "intent 
to steal" and “stole” could refer’ to any of these statutory 
provisions, and under the indictment Appellant could be said 
to be guilty of violating any one of them. But facts 
essential to each of the crimes are different, and Appellant 
was entitled to be apprised of the nature of the specific 
charge against him and to be tried on that specific charge. 

An indictment capable of such varied construction 
and misinterpretation is far too vague and indefinite and 
should be dismissed. It is of no assistance that the heading 
of the indictment referred to Section 22-2201 (larceny) 
(J.-A. 2). Appellant interposed no affirmative defense 


in trial and rests his contentions upon the deficiencies in 


the Government's proof. Since it is impossible to determine 
| 


| 7, 
from the indictment what kind of wrongful taking is charged,7 


T/-¥or ee the trial court referred to “unlaw. entry” Mateo 
In the instructions (J.A. 78), and to “robbery™ and " burglarized” cae 
in the post-trial memorandum (J.A. 90). Mr. Millstein — i 
referred to “Burglary”, a and "stolen" (S.A. 23; .° 
25, 28). 


Appellant was prejudiced by the attempt to link his 
alleged acitivities with two specific statutory offenses. 


Having shown prejudice, Appellant is entitled to a reversal. 


F.R.Cr.P.7(c); U.S.CONST. amend. VI. 
3. The Government Failed To Prove Ownership Or Interest. 

Appellant ' demonstrated that there is a fatal failure 
on the part of the prosecution to prove the necessary element 
of ownership or interest in the property here in question 
(Br. 35). 

The Government claims that this contention is 
"frivolous" because, it is said, there is “ample evidence" 
that Mr. Millstein was the President of the corporation named 
in the indictment (Gov't Br. 8 n. 2). The record does show 
that Mr. Millstein is the President of A. F. Millstein, Inc. 
and that such enterprise is a corporation (J.A. 17-18; 
Exhibit No. 1). | Appellant does not contest this evidence. 
Nor does he contest the fact that the indictment alleged 
that the store and the merchandise belonged to “A. F. 
Millstein, Inc., a body corporate" (S.A. 2). 

Therefore, the cases relied upon by the prosecution 
(Gov't Br. 8 n. 2), do not apply. Bimbo v. United States, 
65, App.D.C. 246 at 249, 82 F.2d 852 at 855 (1936), involved 
an attack upon the indictment where the evidence showed that 
title to the money in issue might have vested in a conservator. 
And in Bord v. United States, 76 U.S.App.D.C.. 205 at 206,. 
133 F.2d 313 at 314 (1942) there was evidence that the 
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corporation named in the indictment occupied the building 


| 
In Appellant's case, there was no evidence as to the 


and paid taxes thereon. 


relationship of the corporation to the store or the 

merchandise or as to the right, title, and possessory 

interest of Mr. Millstein, if any, in the store and merchan- 

dise. The absence of such proof compels acquittal. : 

4. The Government Failed To Prove Lack Of Consent. — 
Appellant has shown that he is entitled to an acquittal 

because of the failure of proof of lack of consent (Gr. 35-38). 
If, as the Government suggests, the very purpose of 

an indictment is to “negative the defendant's right to 

break and Sees how mich more important is it that the 

Government prove the allegations of the charge? A study 

of the record reveals an absolute lack of such proof, 

Appellant was not, beyond a reasonable doubt, proven guilty 

of a ‘very essential element of housebreaking and inary 

He is entitled to an acquittal. 


8/ Gov't Br. 8 n. 2, citing Bord v. United States, supra, 
76 U.S. App.D.C. at 206 erat CAO aurea amma 


9/ Prosecutions under Section 22-1211 and Section 22-3102, 
here misdemeanors under the District of Columbia Code, require 
proof of a taking of property “without right" or entry 
“against the will" of the occupant. <A fortiori, there must 
be similar proof in felony cases. 


5. "Cost" Of Merchandise Is Not “Value,” 

The Government defends the trial court's confusion 
of “cost” and “value" by reliance on the arithmetical 
calculation made by the Prosecuting Attorney at the close 
of the evidence (Gov't Br. 8n. 1) (J.A. 57-59). 

Appellant concedes that the calculation by the 
Prosecutor was mathematically correct. This, however, was 


not "total value," as the Government states (Gov't Br. 8 n. 1). 


At best, it was “total cost," based upon the testimony of 


Mr. Millstein (J.A. 56-57). Dut the jury was not permitted 
to decide whether, on the record, “cost" might be equated 
with "value." 

Appellant pointed out that Mr.Millstein testified 
that the hose “cost forty cents per pair” and implied that 
the cigarettes "cost" $1.95 a box. The record does not 
indicate whether Mr. Millstein's use of “cost” meant cost 
to the manufacturer, the wholesaler, the retailer, or the 
consumer (Br. 14-15, 38-41). 

Although the prosecution may properly add and multiply 
some “cost" figures, it may not thus supply a conclusion as 
to "value" in the absence of a jury finding The essential 
error here concerns the following colloquy (Br. p, 15) 
(S.A. 59-60): 


THE COURT: **#I think Mr. Millstein's evidence 

was competent. I assume that his evidence is) that 

those prices are what they paid to the wholesaler. 

MR, MOORE: Yes, Your Honor." (Emphasis added). 

It was wrong for the court to instruct the jury that 
the Government proved “value,” when all of the evidence was 
restricted to "cost" of a sort “assumed” by the court, which 
cost was never on the record equated with value. It was 
wrong for the court not to instruct the jury that the 
question of "value" is an essential element of larceny. 

It was wrong for the court not to instruct that "value" 


is a question for the jury. ! 


6. Officer Singleton Was Not Shown To Be An Ex rt. 


Appellant has demonstrated the prejudical manner 
which Officer Singleton was qualified as a fingerprint 
expert (Br. 5-7, 36-38). 


The record shows as follows (J.A. 48-49): 
"Q, State your name and assignment, sir, to His 
Honor and the ladies and gentlemen of the jury, 
please. sae 

| 

A. Private John B. Singleton, Metropolitan ; 
Police Department, Identification Bureau, Technician. 


Q. .And, Officer Singleton, how long have you been 
assigned to the Identification Bureau of the 
Metropolitan Police Department? 


A. Since April, 1947. 


Q. And what are your duties, sir, with the 
Identification bureau? : 


A. My duties are the overall work that we do insofar . 
as fingerprints inside the office and going out and 
obtaining latent prints, and also work in our photo-— 
graphic laboratory developing and making -- developing 
the film and making the pictures. There are a few 
other duties that don't pertain to this. 


THE COURT: I do not think we need to go into too 
many details. *** I think he is lified as an 


expert. He has summarized his duties. *%* 1 think 
he is qualified. He has been there a number of 
years, he has been performing these duties a number 
of years. 

THE WITNESS: Yes. 

THE COURT: Very well." (Emphasis added) 

The Government does not attempt to vouch for this 
officer. Rather, it contends that there was no objection 
to his qualifications (Gov't Br. 9n. 3). The Government 
apparently relies upon the "long experience” and the 


testimony cf the Officer (Gov't Br. 9n. 3). However, 


the excerpt from the record set out above reveals that 


this Officer -- a Private since 1947 -- did not testify 
to expert fingerprint experience. A mere statement of 
present duties is related, with no indication as to how 
long he had performed them. Officer Singleton simply did 
not show experience in performing fingerprint duties of 
sufficient scope to qualify as an expert. 
7. Exhibit No. 4 Sharld Not Have Been Admitted. 
Appellant maintains that Exhibit No. 4 (a line-up 
sheet; J.A. 49) should not have been received in evidence 


because it contained “some other materiai on it" which was 
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foreclosed to the jury by the court (Br. 32; J.A. 55). 
The Government contests this argument and states (Gov't Br. 
9n, 4): 

“The record is clear that [the court] withheld 

the exhibit from the jury because there was | 

material on it the jury should not see." 

(Emphasis added; ) | 

But the record does not support this statement. 
The exhibit was admitted with material on it which, 
incongruously in view of its admission, the court stated 
was "not in evidence” (J.A. 55). The entire document 
should have been rejected. The record does not even 
suggest a valid reason for the court's admitting the 


exhibit but refusing the jury to view it. 


8. The Jury Was Inadequately Admonished. 
| 
At the beginning of the trial, the court admonished 


the jury not to discuss the case with anyone, not to pay. 
heed to accounts of the trial in news media, and to maintain 
an open mind until the matter was submitted for final 
decision (J.A. 13). The Government claims that this once=— 
stated admonition was ‘Appropriate"™ (Gov't Br. 11). 

It may be that the wording of the instruction is proper. 
Appellant, however, relies upon decisions of this court 
which hold it necessary that the admonition be ropeced 
each time a recess is taken (Br. 43). The failure to 
adhere to announced rulings compels reversal, especially 
in this case where two overnight recesses 6:ctrred(J:A. 33, 


56). 


9. The Instructions On Circumstantial Evidence Were 
Erroneous. -—~=CSs~=CS~w™S x ST : 


In response to Appellant's attack upon the instructions 
concerning the weight to be attached to circumstantial 
evidence (Br. 45-48) (J.A. 80-81), the Government merely 
asserts that (Gov't Br. 11): 

"The jury was thus properly instructed on the 

burden of proof. The same may be said for the 

instructions regarding circumstantial evidence." 

But there is not even an attempt to explain how or 


why the instructions are correct, as thus asserted. 


10. The a Was Not Instructed To Determine Each 
Essentia ement. 


Appellant showed (Br. 43-45) that the court did not 
advise the jury as to the elements of grand larceny or house— 
breaking under the statutes and the indictment. The jury 
was not instructed on the separability of each element 


of these offenses. And the jury was not instructed that 


it could have a reasonable doubt as to Appellant alone and 
10/ 


return a verdict of not guilty as to him alone. 


10/ In addition, it is to be noted that the jury was instructed 
TJ.A. 80): "Now, there is another principle of law that must 
be borne in mind in this connection, and it is applicable to 
this case, and that is that if two or more persons jointly 
commit an offense, that is, each performing a part and the 
parts together constitute an offense, all are equally guilty. 
Similarly, the law is that if one person aids or abets or 
assists another in committing an offense, then both are 
equally guilty. Here we have two defendants.” 

This instruction was patently prejudical. The principle 
alluded to can only be made applicable through the fact find- 
ing process. The jury should have been instructed that the 
principle applied if it found, beyond a reasonable doubt, that 
the er jointly committed the offenses or found, 
beyond a reas ble doubt, that there was aiding and abetting. 
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The Government, in response, states (Gov't Br. 11), 
"The Court then set out what elements made up the two 


| 
offenses (J.A. )." There is no record support for this 


statement (See J.A. 75, 78-79). 

ll. Appellant Was Improperly Sentenced, 
Although it failed to answer most of Appellant's 

contentions concerning the imposition and extent of his 

sentence (Argument 1, supra) (Gr. 49-60), the Government 

summarily concludes that what was done was proper (Gov't 


Br. 12). 


Ignoring everything this Court said in Pee v. United 
States, 107 U.S.App.D.C. 47, 274 F.2d 556 (1959) and in uy 
Thomas v. United States, 74 App-D.C. 167, 121 F.2d 905 (1941) 7 
the Government states that “The judge properly considered 
appellant's record for committing crime when an adult and when 
a juvenile,..." (Gov't Br. 12) (Emphasis added). Indeed, 
this statement flouts the precise language of the pertinent 
statute. The District of Columbia Code, $11-915 sei ed.), 
expressly states (Br. 49): | 

«...nor shall any child be deemed a criminal by 

reason of such adjudication, nor shall such 

adjudication be deemed a conviction of a crime,..." 

The sentence imposed upon Appellant must: be set aside. 
The protection required to be afforded children prohibits 


the probation office from including adjudications of status 


11/ See Appellant's Brief pp. 16-20, 49-51. 
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in presentence reports and prohibits a sentencing court 
from utilizing adjudications of status when considering 
the extent of the sentence to be imposed upon the adult. 
It also prevents 2 sentencing court from imposing a more 
drastic sentence upon one of two co-defendants because that 
co-defendant had been "before" the juvenile court (J.A. 86). 
Appellant also relies upon the following pertinent 
language in Section 11-915 (Gr. 49): 
| .The disposition of a child or any evidence given 
in the court shall not be admissable as evidence 


against the child in any case or proceeding in any 
other court,..." 


To this the Government responds (Gov't Br. 12): 


"Appellant's reliance on 11 D.C.C. 915 is misplaced, as 
that code provisions forbids the evidentiary use of a juvenile 
court record in court proceedings." : This attempted distinc— 
tion is too thin. The fact that Appellant was before the 
juvenile court was deemed by the trial court to be “evidence 
against Appellant, contrary to Section 11-915. 

In addition, the Government states (Gov't Br. 12): 
“The judge properly considered Appellant's record,...in 
additior to the brazen attitude appellant revealed to the 
probation officer that he would commit yokings in the future, 
believing that those people he attacks should protect 
themselves." This, of course, assumes it to be a fact that 
Appellant made such statements and assumes that the court 


interpreted them in the context in which they were made, 
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“4f they were in fact made. Appellant ‘contends that a nore 
extended sentence should not ba made because of alleged : 
statements (Br. 54). 

Although the Government did not respond to appellant's 
contention that he should have a hearing on the presentence 
report (Br. 57-60; Appendix B), resort by the Government to 
assumptions of the correctness of every aspect of such pre= 
sentence report supports -- indeed, it emphasizes Stns 
force and reason behind the arguments favoring disclosure 
of all presentence reports and hearings thereon. In particular, 
it brings into clear focus the need for a hearing in the 
instant case. 

12. Ineffective Assistance of Counsel. 

In his initial brief, Appellant summarized the record 
demonstration of anettect ve assistance of counsel at trial 
(Br. 60-62), citing Mason v. United States, $0 U.S. App.D.C- 

1, 193 F.2d 23 (1951). The Government charges that this 
claim which Appellant advanced on appeal is "frivolous", 
citing Mitchell v. United States, 104 U.S.App.D.C. 57, 

259 F.2d 787 (1958), cert. denied, 358 U.S. 850 2959). 

But Mitchell is plainly inapposite because it involved a 
collateral attack, not a direct appeal, as here and in Mason. 

Appellant does not rely upon isolated or merely 


representative” parts of the record, as suggested by the 


Government (Gov't Br. 13), but points to the whole record 


12/ 
in support of his position (Br. 60-62).~ 


The Government asserts that trial counsel for Appellant 


"| exercised sound discretion in not squandering judicial 


energy by making frivolous objections" (Gov't Dr. 12-13). 


But the Government itself indicts the "discretion" of 
Appellant's trial counsel, for it contends over and over 
again that the failures and omissions of Appellant's counsel 
below bar Appellant from raising arguments now advanced on 
appeal (Gov't Br. 3, 6, $n. 1, On. 3, 9n. 4, 10, 11). 
The Government blandly states that “Appellant may 
not complain because he had no viable affirmative defense" 
(Gov't Br. 12). This assertion is not legally sound. 
Appellant must be presumed innocent until and unless the 
Government shovld prove otherwise beyond 2 reasonable doubt. 
Although this fundamental principle was acknowledged curing 
Appellant's trial (J.A. 77-78), it was not applied. The 


conviction rests on confusion, inconsistencies, misstatements, 


12/ The Government states (Gov't Br. 13): “Appellant fails 
to observe that Rule 7...would make a motion to dismiss the 
indictment in the instant case frivolous." The lack of sub- 
stance in this statement is clearly reflected by Appellant's 
Brief, pp. 33-33, the Government's Brief, p. 10, and this 
Reply Brief, pp. 6-9. 

It may be true, as the Govemment suggests, that 
Appellant uses the results of cross-examination in his behalf 
to support a showing of contradictions and confusion (Gov!t 
Dr. 13 n. 6). But all of the confusion, misstatements, and 
contradictions present in the evidence were never brought 
to the attention of the jury by counsel for Appellant or 
otherwise. 


and irregularities. To accept the Govement’s suggestion 


that an affirmative defense is a requisite in a criminal 
case would be to compound the lack of due process in this 


case. 


III | 


CONCLUSION 
Wherefore, for all of the foregoing reasons and for 
all of the reasons advanced in Appellant's initial brief, the 
judgment of the District Court should be reversed and the case 


remanded with directions to enter a judgment of acquittal. 


Respectfully submitted, 


Bernard A. Foster, Jr. 
Lewis Carroll 


Ross, Marsh & Foster, 
725-15th Street, N.W. 
Washington 5, D.C. 
Attorneys for Appellant 
Appointed by this Cour 


March 8, 1963 
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[Filed Jan. 16, 1962] 


IN THE MUNICIPAL COURT 
FOR THE DISTRICT OF COLUMBIA 


CRIMINAL DIVISION 


ee 
UNITED STATES US 388-62 
| 

vs. 


WILLIAM AUSTIN PARKER Complaint: Housebreak 
WILLIAM BUTLER Cepi. 


Witnesses: Robert E. eon #10 
Henry Millstein 


January 15, 962 
Hearing held Hearing waived Held to await the action of the Grand 
Jury | 
Bond set in the sum of $1,000 each to appear in The United States Dis- 
trict Court for the District of Columbia. | 


/s8/ J. Scally 


COMPLAINT 


Affidavit No. USW 121-'62 
WHEREAS Robert E. Spurgeon hath upon oath before me Paul G. 
Mothershead, a Deputy Clerk of The Municipal Court for the District of 
Columbia, made complaint and declared that on the 15th day of Jan., A.D. 
1962, at the District aforesaid, one William Austin Parker and William 
Butler did then and there feloniously break and enter premises 2601 
14th St. N.W., a Grocery Store, of Henry Millstein Empire Supermarket 
time, with the felonious intent to commit an offense and did 
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feloniously steal and carry away * * * of the value of * * * dollars all 
lawful money of the United States, of goods and chattels of * * * against 
the form of the statute in such case made and provided, and against the 
peace and Government of the United States of America. 

WITNESS, The Honorable John Lewis Smith, Jr., Chief Judge of 
The Municipal Court for the District of Columbia, and the seal of said 
Court this 15th day of Jan., A.D. 1962. 


WALTER F. BRAMHALL 
Clerk, The Municipal Court, D.C. 


By /s/ Paul G. Mothershead 
Deputy Clerk 


[Filed in Open Court Feb. 5, 1962] 
[ INDICTMENT ] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


Grand Jury Impanelled on December 21, 1961, Sworn in on January 2, 1962 


The United States of America : Criminal No. 107-62 
Vv. : Grand Jury No. 66-62 
William A. Parker : Violation: 22 D.C.C. 1801, 2201 
William C. Butler 5 (Housebreaking and 
Larceny) 

The Grand Jury charges: 

On or about January 15, 1962, within the District of Columbia, 
William A. Parker and William C. Butler entered the store of A. F. Mill- 
stein, Inc., a body corporate, with intent to steal property of another. 
SECOND COUNT: 

On or about January 15, 1962, within the District of Columbia, 
William A. Parker and William C. Butler stole the property of A. F. 
Milistein, Inc., a body corporate, of the value of about $106.00, consisting 
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of the following: thirty-six cartons of cigarettes, each carton of the 
value of $2.00, eighty-five pairs of hose, each pair of the value of $0.40 
and eight cigars, each cigar of the value of $0.05. | 


/s/ David C. Acheson 
Attorney of the United States in 
and for the District of Columbia 


[Filed Feb. 7, 1962] 


ORDER APPOINTING COUNSEL TO DEFEND 
= William C: Butler 


Upon consideration of the motion of the defendant in the above- 
entitled cause, it is this 7th day of Feb. A.D., 1962 | 
ORDERED, That Joseph M. Bonuso be, and he is, hereby appointed 
to appear and defend on behalf of the said defendant. 
BY DIRECTION OF 


MATTHEW F. MCGUIRE 
CHIEF JUDGE 


[Filed Feb. 9, 1962] 


PLEA OF DEFENDANT 
(i - William A. Parker ) 
(2 - William C. Butler ) 


On this 9th day of February, 1962, the defendants, 1- William A. 
Parker, 2 - William C. Butler, appearing in proper person and by his 
attorney, 1 - James Greenfield, 2 - without counsel present, being ar- 
raigned in open Court upon the indictment, the substance of the charge 
being stated to him, each pleads not guilty thereto. , 

The defendants are remanded to the District Jail. 

By direction of 


MATTHEW F. MCGUIRE 


Presiding Judge 
Criminal Court # ASSIGNMENT 


* eX 


[Filed Feb. 12, 1962] 


TRANSCRIPT OF PROCEEDINGS FOR ARRAIGNMENT 
- William A. Parker 
(2 - William C. Butler ) 


Feb. 9, 1962 
Washington, D.C. 


The above entitled matter came on for arraignment before the 
Honorable Matthew F. McGuire, Chief Judge of The United States Dis- 
trict Court for the District of Columbia, at 10:12 a.m. 

APPEARANCES: 

For the Government: Arthur F. McLaughlin, Esquire 

For the Defendant Parker: James W. Greenfield, Esquire 

For the Defendant Butler: Joseph M. Bonuse, Esquire 

PROCEEDINGS 

The Deputy Clerk: William A. Parker and William C. Butler. 
William A. Parker represented by James Greenfield. Are you Mr. 
Greenfield. 

MR. GREENFIELD: Yes, Iam. 

THE DEPUTY CLERK: And Joseph Bonuse has been appointed to 
represent William C. Butler. 

William A. Parker and William C. Butler, in Criminal Case Nos. 
107-62. You are charged with housebreaking and larceny. William 
Parker, how do you wish to plead? 

DEFENDANT PARKER: Not guilty. 

THE DEPUTY CLERK: William Butler, how do you wish to plead? 

DEFENDANT BUTLER: Not guilty. 

THE COURT: March 26th trial. 


[Filed Feb. 28, 1962] 


Motion for Transcript of Preliminary Examination of 
Petitioner, pursuant to Rule-16 of the Federal Rules of 


Criminal Procedure without prepayment of Costs or Fees. 
(2 - William C. Butler) 


Comes now William C. Butler, being first duly sworn, according 
to law, depose and say I am the Petitioner in the Above Entitled Cause, 
And Moves this Most Honorable Court to Grant Petitioner the right to 
Discover and Inspect the Transcript of Preliminary Examination of the 
Instant case pending in this Court in Criminal-No. 107-62 pursaant to 
Rule-16 of the Federal Rules. The Preliminary Examination was held 
in front of Judge Scalley of the Municipal Court on January 15, 1962, and 
in support of all the foregoing States As Follows; | 

"Rule-16- of the Federal Rules is the proper legal procedure to 
Request the Court to order the Government to Allow the SORES to 
Inspect and Copy or Photograph designated books, papers, document or 
tangible objects, . . . Upon a showing that the items sought may be Ma- 
terial to the preparation of the defense, And that the Request is Reason- 
able..." 

Information Sought 

Petitioner seeks in the Instant motion A copy of the Preliminary 
Examination held in the Municipal Court on January 15, 1962 in the pres- 
ence of Judge Scalley's Court in U.S. 388-62, or permission to Inspect 
and Copy the contents of transcript of said Examination. Petitioner con- 
tends that the Instant Motion is very Material to the preparation of the 
defense, and is thereby reasonable. Petitioner further contends that the 
Attorney at present appointed by this Court to represented Petitioner is 
not the same Attorney which represented Petitioner at said examination, 
and the transcript is necessary, because Petitioner is Not aware of the 
proceedings because of a head Jjury. In support thereof, See the case of 
George Hart Jr. in the Preliminary Examination Case in front of Judge 
Scalley, which was a Habeas Corpus because of the Preliminary Exam- 
ination in front of Judge Curran in this Court in January 1962. (Empha- 


sis supplied) 
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Conclusion 

Wherefore, Petition prays that the Instant Motion will be granted 
in the entire substance or in part, as may be most convient to the Gov- 
ernment and your Petitioner. Petitioner's affidavit as required by title 
28, U.S.C.-section 1915, is properly attached hereto. Petitioner will 
forever pray for this and such other relief's as may be granted by this 
most Honorable Court. For this Petitioner forever prays. 

Respectfully submitted in good faith. 


* * * 


[Filed Jan. 10, 1963] 


[ TRANSCRIPT OF MOTION FORA 
TRANSCRIPT OF THE PRELIMINARY HEARING |] 
2 - William C. Butler 


Washington, D. C. 
March 9, 1962. 
The above cause came on for hearing of motion before THE 
HONORABLE ALEXANDER HOLTZOFF, United States District Judge. 
APPEARANCES: 


On behalf of the Government: LUKE MOORE, ESQ. 
Assistant United States Attorney 


On behalf of the Defendant: JOSEPH M. BONUSO. ESQ. 
* * * * * 

MR. BONUSO: If Your Honor please, Mr. Butler filed this motion 
before I got into the case and it's a motion for a transcript of the pre- 
liminary examination in the Municipal Court and he wants it under Rule 
16 and he wants it without prepayment of costs. That's all I could say 


with reference to -- 


THE COURT: May I inquire were you assigned or were you re- 
tained in this case? 


MR. BONUSO: No, I have been assigned to the case, Your Honor. 
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THE COURT: Of course, when there is counsel in the case the 
Court does not pay very much attention to motions filed pro se. What 
do you say about this motion? | 

MR. BONUSO: Well, to be candid with the Court, I don't think it's 
in proper form and I don't think it's a good motion. | 

THE COURT: Well, that is the point. I don't know why you need 
the transcript of the preliminary hearing. 

Do you have a transcript of the preliminary hearing in this case? 

MR. MOORE: No, I don't, Your Honor. | 

THE COURT: They are generally not transcribed, are they? 

MR. MOORE: No, they are not. | 

THE COURT: ‘They are not transcribed. I am going to deny that 
part of the motion. | 

Now what is the other part of the motion? 

MR. BONUSO: That's all. 

THE COURT: I am going to deny the motion. Thank you, 

(The hearing stood concluded.) | 


[Filed Mar. 9, 1962] | CLERK'S CERTIFICATE 
— DENIAL OF MOTION FOR A | 
TRANSCRIPT OF THE PRELIMINARY HEARING ] 
2 - William C. Butler 


On this 9th day of March, 1962, came the attorney of the United 
States; the defendant, in proper person and by counsel, Joseph|/M. Bonuso; 
whereupon the defendant's motion for a transcript of the preliminary 
hearing at government expense, coming on to be heard, after argument 
by counsel, is by the Court denied. The defendant is remanded to the 


District of Columbia Jail. 

By direction of 
Alexander Holtzoff | 
Presiding Judge | 
Criminal Court #1 

* * * 


[Filed Jan. 9, 1963] 


TRANSCRIPT OF PROCEEDINGS 
FOR ASSIGNMENT 
- William A. Parker 
(2 - William C. Butler ) 


Washington, D. C. 
March 26, 1962. 


The above-entitled matter came on for assignment before The 
Honorable MATTHEW F. McGUIRE, Chief Judge, at 9:30 o'clock a.m. 
APPEARANCES: 


On behalf of the Government: LUKE C. MOORE 
Assistant United States Attorney 


On behalf of Defendant Butler: JOSEPH M. BONUSO, Esq. 
PROCEEDINGS 

THE DEPUTY CLERK: William A. Parker and William A. Butler. 

MR. MOORE: The government will announce ready. My witnesses 
are police officers and I have not seen them here yet but they will be here. 

THE COURT: You are in trial before Judge Holtzoff so this case 
had better be put over. 

You are assigned counsel, Mr. Bonuso. 

MR. BONUSO: Yes, Your Honor. 

THE COURT: Put the case over to a day convenient to assigned 
counsel. The case can't be reached today because Mr. Moore is on trial 
before Judge Holtzoff, and in a first degree murder case immediately 
following. 

I think you should be relieved of waiting around, Mr. Bonuso, as 


you are assigned counsel. There is nothing profitable in that, not even 


in legitimate circumstances sometimes. 

MR. BONUSO: Thank you, Your Honor. 

THE DEPUTY CLERK: All witnesses in the case of William A. 
Parker and William C. Butler are excused to report back at 9:00 o'clock 
a.m., without further notice, on April 2, 1962. 


[Filed Jan. 9, 1963] 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS (rma 
- William A. Parker 
(2 - William C. Butler ) 


Washington, D. Cc. 
April 2, 1962 | 


The above-entitled matter came on for trial before THE HONOR- 
ABLE ALEXANDER HOLTZOFF, United States District Judge for the 
District of Columbia, and a jury, commencing at 1:50 p.m. | 

APPEARANCES: | 


On behalf of the Government: LUKE C. MOORE, ESQ., 
Assistant United States Attorney 


On behalf of the defendant William A. Parker: JAMES W, GREEN- 
FIELD, ESQ. | 
On behalf of the defendant William C. Butler: JOSEPH mM BONUSO, 


ESQ. 


* * * * * 


THE COURT: Will counsel come to the bench, please. 

(At the bench:) 

THE COURT: About how long will this case take? 

MR. MOORE: Your Honor, I estimate that the Government's case 
shouldn't take two hours, should not take two hours. 

THE COURT: The reason I am asking is this, not that I am trying 
to hurry anybody, but Iam supposed to go on civil jury cases == 
and I do not want to start any long case. 

About how long will the defense take? 

MR. BONUSO: I don't think we will be more than an hou1 

MR. GREENFIELD: No more than an hour, Your Honor. 

THE COURT: Very well, we will proceed. 

MR. MOORE: All right, Your Honor. 

(In open court:) | 

THE COURT: We will proceed to impanel the jury. The Clerk will 


swear all of the jurors for the voir dire examination. ! 
* * * * * | 


[THE COURT:] Mr. Moore. 

MR. MOORE: Yes, Your Honor. 

THE COURT: Will you please identify the case a then the Court 
will interrogate the jurors on the voir dire examination, and will every 
juror please listen carefully to the identifying statement about to be made 
by the Assistant United States Attorney. 

MR. MOORE: May it please the Court, ladies and gentlemen of the 
prospective jury, these two defendants, William A. Parker and William 
C. Butler are charged with housebreaking and grand larceny. These two 
offenses allegedly occurred on January 15, 1962, in the twenty-six hundred 
plock of 14th Street, Northwest, in the District of Columbia. These de- 
fendants allegedly broke and entered a store owned by Mr. A. F. Milistein. 
This offense allegedly occurred approximately 4:00 o'clock in the morn- 
ing. Those are identifying statements to you to see whether or not you 
know anything about this case. 

Your Honor, shall I announce the witnesses that will be called at 
this time? 

THE COURT: Yes, indeed. 

MR. MOORE: The government proposes to call as witnesses in this 
case Mr. Millstein (witness stood), Officer Spurgeon of Number 10 Pre- 
cinct and Officer Hornyak, also of Number 10 Precinct, both of the Metro- 

politan Police Department. 

Those are all the witnesses I will have, Your Honor. 

Your Honor, while I’m about it, I might say the government may 
also call Officer Singleton who is also a member of the Metropolitan 
Police Department. 

Thank you. 

THE COURT: The Court is going to propound a number of ques- 


tions to all of the jurors in the courtroom. Will every juror listen care- 


fully, please, to every question asked and answer those that may be ap- 
plicable to him or her. 
As you have just been informed, the defendants in this case are 
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William Parker -- let Parker stand up -- and William Butler. Tet Butler 
stand up. 
Does any one of you know either of these two defendants? If so, 
will you please rise. (No response.) 
Does. any one of you know any of the witnesses whose names were 
announced a moment ago? If so, please rise. (No response.) | 
Does any one of you know anything about this case or has any one 
of you heard of it before? If so, please rise. (No response.) 
The government is represented in this case by Mr. Luke| Moore, 
an Assistant United States Attorney, who addressed you a moment ago. 
Is any one of you acquainted with Mr. Moore? (No response.) 
Counsel for the defendant Parker is Mr. James Greenfield. Will 
he rise, please. Counsel for the defendant Butler is Mr. Joseph Bonuso, 
who has just risen from his seat at the defense counsel table. Is any one 
of you acquainted with either Mr. Greenfield or Mr. Bonuso? if so, 
please rise. (No response.) | 


Does any one of you know of any reason why you cannot fairly and 
impartially try the issues of this case solely on the evidence to be intro- 
duced at this trial if you were selected to serve on this jury? — 

The Court infers from your silence, ladies and gentlemen, that each 
of you has answered each of the Court's questions in the negative. 

Does any counsel desire to submit any further questions | to the jury? 
If so, you may come to the bench. 

MR. GREENFIELD: No, Your Honor. 

MR. BONUSO: I don't have any, Your Honor. 

THE COURT: You may call twelve jurors in the box. | 

THE DEPUTY CLERK: Members of the jury panel as your name 
is called, please answer here and take your place in the jury box as in- 

dicated by the Marshal: | 

John B. Blake; 1 

Claude Langlais; 2 

Joseph C. Runnels; 3 


| 
| 
| 
| 
Solomon C. Lawrence; 4 


Miss Regina Urban; 5 

Thomas Lightner; 6 

Clinton N. White; 7 

Robert F. Leibold; 8 

Paul G. Crotty; 9 

Miss Laura Davis; 10 

Abraham Katz; 11 

Curtis A. White, Jr.; 12 

MR. MOORE: Content. 

THE DEPUTY CLERK: Juror Number 10, Laura Davis, you are 
excused from service -- 

MR. MOORE: No, content. 

THE DEPUTY CLERK: Content -- I thought you said ten. 

Remain in your seat, Miss Davis. 

MR. GREENFIELD: Your Honor, I would like to strike Juror 
Number 10. 


THE DEPUTY CLERK: Juror Number 10, Miss Laura Davis, you 
are excused from further consideration in this case. Please take a seat 


in the courtroom. 

Miss Florence Odsted, please take Juror's Seat Number 10. 

MR. MOORE: Satisfied. 

MR. GREENFIELD: I am satisfied, Your Honor. 

THE COURT: Both sides are content? 

MR. MOORE: Yes, Your Honor. 

MR. GREENFIELD: Yes, Your Honor. 

THE COURT: The Court will impanel two alternate jurors. You 
may call two alternate jurors. 

THE DEPUTY CLERK: Mrs. Audrey L. Butler, please take Alter- 
nate Seat Number 1. 

THE DEPUTY MARSHAL: Alternate Number 1. 

THE DEPUTY CLERK: Ralph C. Eister, please take Alternate 
Seat Number 2. 

THE DEPUTY MARSHAL: Alternate Number 2. 
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MR. MOORE: Content, Your Honor. 

MR, GREENFIELD: Content, Your Honor. 

MR. BONUSO: Content. 

THE COURT: All parties are content. You may swear the jury 
and the alternate jurors. 


(Whereupon, the members of the jury and alternate jurors were 
| 


duly sworn.) 
THE DEPUTY CLERK: All remaining members of the jury panel 
please return to the Jurors’ Lounge. All witnesses in the case of The 
United States versus William A. Parker and William C. Butler, please 
retire to the witness room. 
(The remaining jurors and witnesses left the courtroom.) 
THE COURT: Now, ladies and gentlemen of the jury, before we 
begin this trial may I remind you, please, that while this trial is in pro- 
gress you must not discuss this case with anyone, not even among your- 
selves until the trial is finished and the case is submitted to you for final 
decision, and if it should go on over night, you must not discuss it even 
at home with members of your families. You must not let anyone speak 
to you about it and if anyone should try to, you must report the matter 
to the Court; and one thing more, every once in awhile there may be 
newspaper accounts concerning the trial of a case in this a I doubt 
whether this is likely in this case, but as a matter of precaution I want 
to call your attention to that possibility. If there should be any news- 
paper accounts concerning this trial you must not read them and that 


also applies to any news broadcasts on the air. You must not listen to 
them in respect to this case; and one parting word, please keep an open 
mind until the trial is finished and the matter is submitted to you 


for final decision. 


Mr. Moore, you may proceed. 
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OPENING STATEMENT BY COUNSEL 
IN BEHALF OF THE GOVERNMENT 

MR. MOORE: May it please the Court, ladies and gentlemen of the 
jury: As I told you earlier these two defendants are charged with house- 
breaking and grand larceny. 

"The Grand Jury charges: 
"On or about January 15, 1962, within the District of Colum- 
bia, William A. Parker and William C. Butler entered the store of 

A. F. Millstein, Inc., a body corporate, with intent to steal property 

of another. 

"SECOND COUNT: 
"On or about January 15, 1962, within the District of Colum- 
bia, William A. Parker and William C. Butler stole the property 

of A. F. Millstein, Inc., a body corporate, of the value of about 

$106.00, consisting of the following: thirty-six cartons of cigarettes, 

each carton of the value of $2.00, eighty-five pairs of hose, each 
pair of the value of $0.40 and eight cigars, each cigar of the value 

of $0.05." 

Now the evidence which is going to be presented by the Government 
will show that on January 15, 1962, the A. F. Millstein, Incorporation, or 
Corporation, owned a store by that name located at 2610 - 14th Street, 
Northwest. At approximately 4:00 a.m. in the morning on January 15th, 
two police officers were stopped by a bystander, a citizen whose name 
we don't have, and that citizen made certain statements to the police offi- 
cers. As 2 result of the conversation with the police officers, the officers 
observed the store at 2610 - 14th Street. These officers were patrolling 
on 14th Street, incidentally. They observed the store and then a short 
distance from the store they observed these two defendants, each of whom 
was carrying a crate in his hand. The officers gave chase to these defend- 
ants who then went in an easterly direction on Euclid Street, Euclid Street 
being just one block from where the store is on 14th Street. The officers 
gave chase to these two defendants and they were seen to enter a premises 
located at 1306 Euclid Street. The officers entered those same premises 
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in pursuit of these two defendants, that the two crates which these two 
defendants were carrying were dropped on the second floor of ) 
premises and the officers continued to pursue the two until they reached 
the top floor at which time the defendant Parker was arrested in the bath- 
room of the top floor of the premises, and the evidence will om that the 
defendant Butler jumped through a window from the third floor of the 
premises and fell down about two stories, whereupon he was knocked 
about unconscious, and both defendants were placed under arrest. 
The evidence will show that the owner of the store was called to the 


scene and the store had been broken into, that is to say, that the front 
glass of the store was broken. He identified the merchandise coming from 
the two crates which these defendants had, being thirty-six cartons of 
cigarettes and eighty-five pairs of women's hose, and also eight cigars, 
which were taken from the defendant Butler. Also the defendant Butler 
had in his possession two foreign -- f-o-r-e-i-g-n -- coins which the 
complainant will testify that he had in his cash register. These coins 


were taken from the defendant Butler. 
After we have shown to you by competent witnesses, that is, by_com- 
petent evidence what I have said, we shall then ask you to return the ap- 
propriate verdict in this case. | 
Thank you. 
THE COURT: Mr. Greenfield. It is the practice of the Court to 
call on defense counsel in the order in which their respective clients are 
named in the indictment, so you are first, Mr. Greenfield. | 


OPENING STATEMENT BY COUNSEL 
IN BEHALF OF DEFENDANT PARKER 


| 

MR. GREENFIELD: Members of the jury, it now comes my time 
to make an opening statement. 

THE COURT: I suggest you speak louder and more distinctly so 
we can understand better. | 

MR. GREENFIELD: Members of the jury, now comes the time that 
the defense counsel will give his opening statement. We will prove through 
evidence that the defendant William C. Parker did not enter, nor did he 
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steal from the Millstein Corporation. We will also prove by evidence 
that the thirty-six cartons of cigarettes, eighty pairs of stockings and 
approximately eight cigars were not in the possession of William Cc. 
Parker, nor were they in his immediate room. The evidence will also 
tend to show that on January the 15th, 1962, approximately at 4:00 a.m. 
that the defendant William C. Parker was not pursued by any police offi- 
cer into the residence of 1306 Euclid Street, Northwest. 

After you have heard the evidence in behalf of William C. Parker, 
I hope that you will retire and give your justifiable verdict. 

THE COURT: Mr. Bonuso? 

MR. BONUSO: If Your Honor please, I am going to reserve my 
opening. 

THE COURT: No; you have a right to waive an opening, but it is 
not my practice to permit reservation of an opening. 

MR. BONUSO: Well, I will waive my opening. 

THE COURT: Very well. 

Will counsel come to the bench. 

(At the bench:) 

THE COURT: Mr. Bonuso, do you care to disclose your defense 
to the Court, or is it merely a question of putting the government to its 
proof? : 

MR. BONUSO: I think it is a question of putting the government to 
its proof. 

THE COURT: Very well. Has there been any desire to dispose of 
this case? 

MR. BONUSO: I have asked my client and he wants to be tried. 

THE COURT: Very well, he is entitled to that. The Constitution 
gives him that right. 

MR. GREENFIELD: The same here, Your Honor. 

THE COURT: That right will be cheerfully accorded them. 


You may proceed, Mr. Moore. 
* * * 
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HENRY MILLSTEIN 
called as a witness in behalf of the Government, being first duty sworn, 
was examined and testified as follows: ! 

DIRECT EXAMINATION | 


BY MR. MOORE: 
Q. Now, will you keep your voice up and speak ina loud tone of 


voice so we can hear you back here, sir. 

Now state your name, please? A. Henry Millstein. 

* * * * * 

Q. All right, sir, and what is your address, sir? A. 2601 - 14th 
Street, Northwest. 

Q. Are you connected with a business enterprise in the District 
of Columbia? A. Iam. 7 | 

Q. And what is it, sir? A. A. F. Milistein, Inc. , trading as Em- 
pire Super Market. I am the President. : 

@. And where is it located? A. 2601 - 14th Street, Northwest. 

Q. And you said it was a super market, and do you sell groceries 
of all types, sir? A. Yes, we do. | 

Q. In addition to that do you sell any clothing? A. We sell ladies' 
hose, men's hose, children's hose, and a few periodicals. | 

Q. I believe you stated that you are the President of the corpora- 
tion. Have you seen the corporate seal, sir? A. Have I seen it? 

Q. Yes, sir. A. Yes. | 

MR. MOORE: Your Honor, may this facsimile be marked as Gov- 
ernment's Exhibit 1, for identification? | 


THE COURT: It may. 
* * 


BY MR. MOORE: | 
Q. I show you that paper, sir, bearing a facsimile of a seal and 
ask you whether you can recognize what it is? A. It is my seal. 
Q. And you say your seal; that is the seal of your corporation, is 


it not, sir? A. That's right. 
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Q. That is a facsimile of the seal of your corporation? A. Right. 

MR. MOORE: Your Honor, at this time I offer into evidence Gov- 
ernment's Exhibit 1. Counsel have seen it. 

THE COURT: It will be admitted. 


(Thereupon, Government's Exhibit No. 
1 was received into evidence.) 


BY MR. MOORE: 

Q. Now directing your attention, sir, to January 15, 1962, on that 
day were you operating your store in the twenty-six hundred block of 14th 

Street, Northwest, sir? A. Yes. 

* * * * * 

Q. Now, did there come a time, sir, on the morning of January 15, 
1962, that you were called to your store? A. There was. 

Q. And approximately what time did you arrive at the store? 
A. Between 4:00 and 5:00 a.m. 

Q. All right, sir, and upon your arrival there what, if anything, 
did you observe about your store, now physically, that is? A. The glass 
door or the front door was broken in, the glass all shattered all over the 
floor, and an officer was on duty at the time. 

Q. All right, sir, and what was the condition of that glass door, sir, 
if you know, when you last left your store? A. Good. 

Q. And when did you last leave your store? A. At 8:30 the pre- 
vious evening. 

Q. Now at the time, sir, that you responded to your store, were 
you asked by anyone on duty to make an identification of certain merchan- 
dise? A. Iwas. 


* * * * a 


Q. What type of merchandise were you asked to identify? 
* * x * * 


THE WITNESS: Cigarettes, cigars, ladies" hose. 
* * a * * 


THE COURT: Would you mind listening to the questions very care- 
fully and not saying anything beyond answering the precise question. 
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Now, read the question again. 
(The pending question was read by the reporter. ) 
At the time that you were asked to identify it where did you see 
it -- is that what you were asking? i 
MR. MOORE: That is the question, Your Honor. | 
THE WITNESS: Number 10 Police Precinct. | 
MR. MOORE: All right, sir. | 
THE COURT: In other words, you went from your store to Num- 
ber 10 Precinct? 
THE WITNESS: Yes, sir. 
BY MR. MOORE: | 
Q. And were you able to identify the merchandise at Number 10 


Precinct? A. Iwas. | 
* * * * * 


Q. And you identified the merchandise as what, sir? A. As be- 
ing my property. | 
Q. All right. 
MR. MOORE: Your Honor, may these stockings be marked as Gov- 
ernment's Exhibit 2, for identification? 
THE COURT: Very well. | 


* * 


BY MR. MOORE: | 

Q. Look at those stockings, which are Government's Exhibit 2, for 
identification, and see whether or not you've ever seen them before? 

A. Ihave. 

Q. All right, sir, and where did you see them, sir? A.) At my 


store. 
Q. When did you first see those stockings? A. These particular 


stockings ? | 
Q. Yes, sir. A. That morning after I was called to the store at 


Number 10 Precinct. | 


THE COURT: No, what are these articles that you are so 
the witness? 
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MR. MOORE: Stockings, Your Honor. 
BY MR. MOORE: 

Q. Iam showing you Government's Exhibit Number 2, for identifi- 
cation, and tell us what they are first? A. Ladies' hose. 

Q. All right, sir, and how do you identify them, sir? A. Well, 
ten days prior to the breaking in of the store, my store was broken in -- 

Q. Well, you better not go into that. A. I'm telling you how I got 
the stockings, how I can identify them. 

Q. All right, sir. Don't go into any past history. A. All right. 
I had just received about three days before this an entire shipment of 
these hose in this brand from a distributor. 

Q. Now, when you say before this, you mean about three days be- 
fore -- A. Prior to the entry, right. 

Q. Of January 15th? A. Correct. 

Q. All right, sir. 

THE COURT: Iam going to ask counsel to come to the bench. 


(At the bench:) 

THE COURT: Mr. Moore, these are just ordinary merchandise, 
probably any number of stores have the same brand of hose. Merely be- 
cause he received hose of this type a few days previous and therefore he 


assumes these are his, of course that would not hold water, so I think 
you better see if you can develop that a little further. 

MR. MOORE: All right, Your Honor. 

(In open court:) 

BY MR. MOORE: 

Q. When you arrived at Number 10 Precinct, sir -- first of all, 
how much hose or how many pairs of hose did you see there? 

MR. BONUSO: I object. 

MR. MOORE: Sir? 

THE COURT: Very well. 

THE WITNESS: Approximately eighty some pair, I believe. I don't 
know the exact amount. ; 
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BY MR. MOORE: | 
Q. And how many cigarettes did you see? A. Around up to forty 
cartons. | 
Q. All right, sir, now getting to the hose again, did you look at all 
of the hose that were there, the stockings that were there? A. Yes, sir. 
Q. All right, sir, now how could you, or how did you identify those 
hose as being stockings that came from your store, in addition to what 
you have already told us? A. Well, they were a brand that I was handling 
and mine were missing and I assumed they were mine. | 
Q. gol right, sir, now let me say this; let me ask you this. A. Yes. 
Q. Before going to Number 10 Precinct you reported to ee store, 
did you not, sir? A. Yes, sir. | 
Q. Did you make any observations inside your store at all? 
A. Yes, sir. | 
Q. And what, if anything, did you observe about your store inside? 
A. Well, the hose or the items that were taken are kept in a check- 
out department section in the middle of the store, and it was all disrupted, 
messed up, drawers thrown out, cigarettes all over the floor, parts of the 
hose all over the floor, and the bulk of them, approximately eighty to nine- 
ty per cent of them were taken. | 
Q. Now, the hose that were taken, at the time that you were in the 
store, in your store, did you know the brand of hose that you were miss- 
ing? A. Yes. 2 
Q. All right, sir, and do you know approximately how many were 
missing? A. Up toa degree; I couldn't tell you the exact amount. 

Q. And you estimated that you were missing approximately how 
many? A. Around eighty pairs. | 
Q. About eighty pair? A. Yes. 

Q. Now what about the cigarettes, sir? 

Strike that. Let's get back to the hose. 

Now, when you went to the precinct, sir, I believe you said you 
identified the hose as being the brand that you carry? A. I did. 


22 


Q. Approximately how many pair of hose were at the precinct? 
A. Around the same amount. 

Q. That is to say, how many? A. Well, I didn't count them. I 
figured around seventy to eighty pair. 

Q. Looking at them you thought it was about eighty pair there, is 
that right, sir? A. That's right. 

Q. And did the hose bear the same brand as the hose that you sell 
in your store? A. They did. 

Q. All right, sir. Now about the cigarettes, sir, how many ciga- 
rettes did you see on hand, if any, when you went to Number 10 Precinct? 
A. Forty or fifty cartons. 

Q. Are you certain about that now, sir? A. Approximately, I 
didn't count them. I didn't go to the trouble of counting them. 

Q. All right, sir, now what, if anything, did you do in order to 
identify those cigarettes that were on hand? A. I checked the D. C. 
stamp license number that I had on the remaining cigarettes against 

these cigarettes that were in the police precinct, and they were 
identical. 

THE COURT: Do you mean that the cartons that you saw at the 


precinct had the same license number as the license number assigned 
to your store? Is that it? 

THE WITNESS: No, they don't have that stamp; it is the same 
license -- 


THE COURT: They do not have those stamps any more? 

‘THE WETNESS: The distributor that we buy from and we only buy 
from one -- 

THE COURT: Yes. 

THE WITNESS: (Continuing) -- they have a special tax number 
and mine were the same. 

THE COURT: Of course the same distributor sells to different 
retailers, doesn't he? 

THE WITNESS: Yes, he does. 
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BY MR. MOORE: 
Q. All right, sir, and before going to Number 10 Precinct what, 
if anything, did you notice about cigarettes? A. They were missing. 
Q. Did you have any idea as to how many cigarettes were missing 


from your store? A. No, we don't keep an inventory on them. | 


Q. You don't keep an inventory of them, but you could determine 

that some cigarettes were missing, is that correct, sir? A. Correct. 
* * * * * 

MR. MOORE: Your Honor, may these two coins be marked as 
Government's Exhibit 3? 

THE COURT: Let them be put in an envelope and mark the envelope. 

THE DEPUTY CLERK: Government's Exhibit Number 3 marked 
for identification. 

* : * 
BY MR. MOORE: 

Q. Look at those coins which are marked Government's Exhibit 
Number 3, for identification, look at them and tell us what they are? 

A. They have a Canadian five-cent piece with squared sides and a for- 
eign coin from Letzeberg. 

Q. All right, sir, have you seen those coins before? A. Yes, 

they were in my cash register. 

Q. When? A. Well, the last I saw of them was after the etary 
there, the officer -- 

Q. Well, prior to the burglary when was the last time that you saw 
those coins? A. Well, I couldn't be sure about it. I'd say a day or so 
before. We kept them right in the cash register. 

Q. All right, sir. Now after your store was entered, when did you 
gee those coins again? A. The officer that -- 

Q. No, but tell us when you saw them, when? A. At a police 
precinct. 

Q. All right, sir, on January. 15th -- is that right, sir? | A. Yes. 

Q. And they were in the possession of whom at the time that you 
saw them? A. Number 10 Police Precinct. 
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Q. All right, sir, and did you look at those coins, sir? A. I did. 

Q. And did you recognize them? A. I did. 

Q. All right, sir, tell us specifically how you recognized those 
coins? 

Is there anything unique about them, in other words? A. Well, 
yes, one is from Letzeberg. I never heard of the country and don't know 
where it is, very odd, and the other is a sort of a Canadian coin that has 
square sides on it, a little unusual. 

Q. And how long have you had those two coins in your possession 


keeping them in the cash register at your store? A. Oh,a couple of 


years. 

Q. All right, sir. By the way, after you made an identification of 
the stockings and the cigarettes, sir, were they returned to you? A. All 
but the two pair of hose and two cartons of cigarettes. 

Q. And when were they returned to you? A. Well, after -- 

Q. About how long after the offense? A. Well, I don't remember, 
after we appeared before the Grand Jury. 

Q. All right, sir, how many pair were returned to you? A. All 
but the two pair. 

Q. And the cigarettes, you say? A. All but two cartons. 

Q. Do you know either or both of these defendants, sir? A. No, 


MR. MOORE: I believe that is all I have of this witness at this 


time, Your Honor. 
* * ak 


CROSS EXAMINATION 
BY MR. BONUSO: 
Q. Mr. Millstein, I think you testified that you arrived at your 
store about 4:00 or 5:00 o'clock in the morning, is that correct? 
A. Something like that. 
Q. And when you arrived a police officer was in front of the door ? 
A. Inside the store. 
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Q. Inside the store? A. Right at the door. ) 
Q. How had he entered? Do you know? A. Well, sone the 
glass door. 
Q. And what conversation, if any, did you have with him? A. Well, 
nothing other than the fact that we talked about the break-in, and another 
officer had picked up two suspects in the case. 
Q. He had picked up two suspects? | 
Did he also tell you that he had picked up some cigarettes? 
A. Cigarettes? I don't remember. 
Q. Did he tell you he had picked up some hose? A. I think he said 
something to the effect that he had recovered some of the property lost; 
yes. : 
Q. Property lost from where? A. From the store. 
Q. And what did he tell you he recovered? A. Cigarettes, cigars, 
ladies’ hose. 
Q. And after he told you this what, if anything, did you do? A. I 
stayed there in the store until one of my men came to the store to relieve 


me, and I went to the police precinct to identify them. | 
Q. Now, what time did you go to the police precinct? A. I don't 
know the time. It was after 8:00 o'clock. | 
Q. That's 8:00 o'clock in the morning? A. That's right. 
Q. And they then showed you the hose? A. Yes. 


Q. Now these are nylon seamless hose -- correct? A. Uhuh. 

Q. And these are sold almost in every store in the District, are 
they not? A. Well, they could be. 

Q. In other words, then the only reason you identified these was 
because the police officers told you that's what they found? A. Let me 
add this: the distributor who sells these hose does not sell anybody in 


my area. If he sells me, he doesn't sell my competitors in the area. 
Q. Now, where would your competitor in the area be? | A. Any- 
where within a four to five block radius. | 
@. But these could be sold ina forty-block area? A. They could 
be sold in a seven-block area. : 
| 
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Q. Inwhat? A: Could be sold seven or eight blocks away; I don't 


know. 

Q. Seven or eight blocks away? In other words, any merchant 
seven or eight blocks away could have the hose? A. Could have. 

Q. And you have no way of identifying them, do you? A. No. 

Q. Now, with reference to the cigarettes, I think you testified that 
your distributor has a number? A. That's right. 

Q. Now, doesn't he distribute cigarettes to other merchants in the 
city? A. Oh, I'm sure he does. 

Q. And does he have the same distributor number? A. Oh, yes. 

Q. How did you come to identify them as your cigarettes? 

A. Mine were gone, half of them or the better part of them were miss- 
ing. The police had the missing ones which corresponded with the ciga- 
rettes that I still had in the store at the time. 

Q. You mean the brand of cigarettes? A. Not the brand, the 
number. 

Q. The number? A. That's right. 

Q. The distributor number of the brand that was in the police sta- 
tion -- A. Yes. 

Q. (Continuing) -- was the same number that you have in your 
store? A. Right. 

Q. But wouldn't the man down the street purchasing from the same 
distributor have the same number? A. If he bought the cigarettes, cor- 
rect. 

Q. From the distributor? A. That's right. 

* * * * * 

Q. And almost any merchant dealing in cigarettes who would pur- 
chase from your distributor would have the same numbers as you had, 
would he not? A. Right. 

THE COURT: Does the same distributor sell to a number of mer- 
chants ? 

THE WITNESS: Oh, yes, he sells all over the city. 
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BY MR. BONUSO: | 
Q. And I think you stated that you assume they were yours; you 
are not sure, are you? A. No. , 
Q. You are not sure that they are your cigarettes? A. No, they 
didn't have any name on them. 
Q. And you are not sure these are your hose? A. No. | 
Q, And I think you testified that you saw eight cigars. 
How did you identify those? A. I'm not sure that they were mine 
either, but I handled that brand. eae 
Q. Do you get those from the cigarette distributor? A. I do. 
Q. And does he sell his brand to other persons in the city? A. I 
imagine he does. 
Q. Now, with reference to these two coins, when was the last time 
you saw them? A. Well, you see them all day. They are in my register 
in a small compartment in the rear of the drawer, and every minute that 
you open the drawer you see them; they are there. | 
Q. And you say the only reason you can identify them is lone comes 
from Luxembourg? A. The oddness of the two coins, correct; not 
Luxembourg, Letzeberg. 
Q. Letzeberg? A. That's right. 
Q. And the other comes from Canada? A. Right. 
Q. And that's the only way you have of identifying them? A. That's 


right. 
Q, And for all you know they may not be your coins ? A. I 
wouldn't say that. They are mine for the fact that I had two coe exactly 
like this before the break-in 
Q. And did the police oe them to you at the police station? 
A. No, I don't think he gave them to me then. I think he returned those 
to me when they returned the hose and the cigarettes. | 
Q. And I think you just produced those in court today? | A. Tput 
them back in the cash register and just brought them down; that's right. 
Q. You produced them from your pocket? A. Well, I had to 
transport them some way, SO they had to be in my pocket. : 
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Q. Now, how many pairs of hose were at the station house when 
you went there? A. I didn't count them. 

Q. Would you say there were forty pair? A. I would say there 
were more. 

Q. Fifty pair? A. I couldn't say. I didn't count them. I would 
say there were up to around eighty pair. 

Q. What made you come to that conclusion? A. Well, they looked 
like there were about that many pair missing, because the time prior to 
that, about three or four days prior to that, we had just gotten in one hun- 
dred twenty pair. I had just gotten ten dozen from a distributor to replace 
the ones that were stolen previously. I was so glad to see them that I 
didn't bother to count them. 

Q. Were those hose that had been previous stolen from you? 

A. No, sir. 

Q. How would you know? A. Because it is a different brand. 

Q. Isee. All right, excuse me. A. Yes, sir. 

MR. BONUSO: I have no further questions, Your Honor. 

THE COURT: Is there any redirect examination? 

MR. MOORE: That's all I have of this witness, Your Honor, at 
this time. 

THE COURT: You may step down. 

* * * * 
ROBERT EARL SPURGEON 
called as a witness in behalf of the Government, being first duly sworn, 
was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MOORE: 

Q. State your name and assignment to His Honor and the ladies 

and gentlemen of the jury, please, and Officer Spurgeon, keep your voice 


up now and speak rather loudly so we can hear you back here? A. Rob- 
ert Earl Spurgeon, assigned to the 10th Precinct, Metropolitan Police 
Department, Washington, D. Cc. 


* * 
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Q. And Officer, directing your attention to January 15th of this 
year, what was your assignment on that date? A. Assigned to 101 scout 
car of the 10th Precinct. | 

Q. All right, sir, and who, if anyone, was assigned with y you ‘ou? 

A. Steven Hornyak. 
* * * * * 

Q. All right, sir. Now at approximately 4:00 o'clock in the morn- 
ing on January 15th, tell us where you and Officer Hornyak were in con- 
nection with your duties? A. We were patrolling in the ee hun- 
dred block of 14th Street, Northwest. 

Q. Now at or about that time, sir, tell us whether or oe you ob- 
served anything unusual? A. Nothing unusual at that time. 

Q. All right, sir, what occurred during the time you were patrol- 
ling 14th Street? A. We were summoned by an unidentified white male 
at the intersection of 14th and Euclid Streets, Northwest. 

Q. All right, sir, now without telling us the subject of that conver- 
sation, if you had one, what if anything did you and your partner do? 

A. We observed two males walking at a fast rate of a east in 
the thirteen hundred block of Euclid Street. 

Q. All right, sir. A. At this time we proceeded on east on Euclid 
until we got approximately half way in the block where the subjects started 
to run across the street, run into 1306 Euclid Street, at which time we ob- 
served their description, what they were wearing, that they were carrying 
two boxes in their hands. | 

Q. Now -- excuse me, before we continue further, you say you were 
in the twenty-six hundred block of 14th Street first? 

What is located at 2601 - 14th Street, Northwest? A. A grocery 
store. 

Q. All right, sir, how far is the grocery store at 2601 from the 
Euclid Street, or the point on Euclid Street where you saw two males with 
gome boxes? A. Two hundred feet. : : 

Q. All right, sir, what if anything did you observe about the grocery 
store at the twenty-six hundred block of 14th Street, Northwest? A. The 
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front door, plate glass window, was broken. pees 

Q. Now after you saw these two people with a box -- and by the way, 
what time of morning was that? A. 4:00, 4:15, five minutes more or less. 

Q. All right, sir, now after seeing these two people with boxes, go 
ahead from that point? A. We had proceeded east on Euclid in the thir- 
teen hundred block. They ran across in front of us approximately fifty 
feet; ran up the steps to 1306 Euclid. I observed both of them run into the 
door. Before they got in the door I hollered and told them to stop, police. 
They went on in the door; went up one flight of stairs, and I was right be- 
hind them with a flashlight where they dropped the two boxes. I had to 
step over the boxes and step through them whereas they went on up to the 
third floor. 

Q. Now, let me ask you this, first of all. Was each person carry- 
ing abox? A. Yes, sir. 

Q. Now, continue on with what you were saying? A. After they 
dropped the boxes, they proceeded on up to the third floor at which time 


one of the defendants ran to the right of the stairs, which is a bathroom; 
the other defendant ran into the back room, which is vacant, at which time 
I hollered, "Stop or I'll shoot," and he jumped through the third story win- 
dow. 


Q. All right, sir, now do you today see the two people in the court- 

room whom you first saw on Euclid Street with the boxes and whom 
you chased? A. I do, sir. 

Q. And how are they dressed today? A. Ina grey sweater and it 
appears to be another grey long-sleeved sweater from here, and grey 
shirt, the two young boys there. 

MR. MOORE: May the record indicate, Your Honor, that the wit- 
ness has identified the two defendants? 

THE COURT: Well, let him point them out. There are several 
people sitting there. 

MR. MOORE: All right. 

THE WITNESS: The two at the end of the table. 
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THE COURT: Very well, let the record show that the witness has 
identified the two defendants. 

MR. MOORE: All right. 

BY. MR. MOORE: 

Q. Now, did you learn the names of these two defendants? A. Not 
at this particular time, but later; yes. | 

Q. All right, sir, and you know their names? A. Ido, sir. 

Q. Now which one do you know that you later learned to be the de- 
fendant Parker? A. The one with the long-sleeved slipover grey sweater 

on the left. | 

Q. And the defendant Butler? A. The one on the right in the erey 
sweater, V-neck sweater. 

THE COURT: When you get to a convenient stopping pace, we are 
going to recess for the day. The jury in the other case has requested 
some additional instructions and that will take a little time. | 

You may proceed for a few minutes. 

BY MR. MOORE: 

Q. Now, on the morning of this offense -- [am referring now to 
January 15, 1962 -- how was the defendant Parker dressed? A. ‘A 
brown hat and a long cream trench coat. ! 

Q. And that is what he had on when you first observed him? 

A. He was -- he did. | 

Q. And was that what he was wearing when you placed him under 
arrest? A. He was. 

Q. What was the Defendant Butler wearing on the morning of Janu- 
ary the 15th? A. Ashort -- I believe it was brown -- leather jacket, 


dark pants. | 

Q. And is that what he was wearing when you placed him under 
arrest? A. He was. 

Q. All right, sir. Now after placing the two defendants omer ar- 
rest, sir, what if anything was done about the cartons that you said were 
on the floor? <A. After they was placed under arrest, we were still on 
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the second floor. We put the cartons in the egg boxes, I believe, or some 
kind of boxes that they were carrying, back in the boxes and took them to 
the 10th Precinct. 

Q. Now, don't speak so rapidly. 

THE COURT: Now, Mr. Moore, I think there is a missing link 
there. He testified that one of them jumped through the window. Now was 
he arrested and where was he arrested? 

MR. MOORE: All right. 

BY MR. MOORE: 

Q. You said one defendant jumped through the window, and where 
was he arrested, if he was arrested, sir? A. When he jumped through 
the window I looked out the window and saw that the man was unconscious. 
We then went downstairs and placed him under arrest on the porch. He 
was still unconscious when we arrested him. 

Q. And which one was that? A. Butler. 

Q. All right, sir, and what if anything did you do with the defend- 
ant Butler after placing him under arrest? A. Brought him back inside 
through the second story window; took him down in front of 1306 Euclid 
and searched him. 

Q. Where was the defendant Butler taken, sir, or sent by you? 

A. Inthe wagon to D. C. General Hospital. 

Q. All right, sir, and what about the defendant Parker? A. He 
was taken to the 10th Precinct. 

Q. All right, sir. Now, will you go back to the property that you 
said was in the premises? A. At the premises there was approximately 
thirty-six cartons of assorted cigarettes, eighty-five pairs of nylon hose. 

Q. And what kind of cartons, sir, did you find this merchandise to 
be in? A. It appeared to me that they were egg cartons, not the ordinary 


egg, twelve-pack eggs; it wasafull case, case egg cartons. 
Q. Egg -- e-g-g -- cartons? A. Yes. 
Q. All right, sir, and how many egg cartons did you see? A. Two. 
Q. Now, I believe you said you saw cigarettes and stockings. 
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How many pairs of stockings? I'm not sure that you told t us. 
A. Eighty-five pair. 

Q. And how many cigarettes? A. Thirty-six cartons. | 

Q. Ali right, sir, what if anything did you do with the merchandise 
that you saw there? A. Apprehended it; put it into the scout car and 
took it to the 10th Precinct. | 

Q. All right, sir, did you search either or both of the defendants, 
sir? A. We searched them both at the scene. | 

Q. What if anything did you recover from either of the defendants? 


A. Defendant Parker, we recovered eight cigars, King Edward: Cigars. 
Q. And the defendant Butler? A. I said Butler, we took the eight 
cigars from Butler. At the time we found nothing on Parker. : 
Q. All right, sir, was anything else recovered from either Butler 
or Parker? A. After we got Parker at the Precinct a farther 
search was taken there. There were several pennies on his possession 
and two foreign coins. | 


Q. On Parker? A. On Parker. 

Q. All right, sir, now what if anything did you do with the pennies 
and the coins? A. They were put on the same property return that the 
cigarettes and stockings were and later returned to the complainant. 

Q. Now you say the complainant. When was the first time that you 
saw the complainant? A. After I notified him to come to the station. I 
called him ie the aa 


* *. | 


THE oe We — recess this trial at this time until tomorrow: Se 


morning. 

(The witness left the stand.) | 

Ladies and gentlemen of the jury, we are going o recess this trial 
until tomorrow morning at 10:00 o'clock. You will be excused at this time 
and please be back in your seats in the jury box.a few minutes before 
10:00 o'clock tomorrow morning. : 

You may be excused at this time. | 

(Whereupon, at 2:50 p.m., a recess was taken in the above See = 
cause until ae 00 a.m., Capes — 3; 1962. se 


Washington, D. C. 
April 3; 1962. 


The above-captioned cause came on for further trial before THE 
HONORABLE ALEXANDER HOLTZOFF, Judge, United States District 
Court for the District of Columbia, and a jury, at 10:00 a.m. 

* * * * * 
_ DIRECT EXAMINATION (Continued) 
BY MR. MOORE: 

Q. Officer Spurgeon, keep your voice up so we can hear you back 

here and speak very slowly. 


Let's go back in your testimony, Officer Spurgeon, where you 
stated that you saw the two men with the cartons. Did you get a good 
look at the cartons or the boxes which the men were carrying? A. As 
I saw them go in the apartment building, I did. 

Q. And tell us what kind of cartons or boxes were they. That is 
to say, were they wooden boxes or were they cardboard boxes? A. They 


were large cardboard boxes. 

Q. And how were they being carried? A. In the front of them, by 
both hands, to the best of my recollection. 

Q. And when you got inside the building, that's at 1306 Euclid 
Street, sir, tell us what kind of cartons did you see on the floor; that is, 
on the first floor, where the cartons you said you saw. A. The cartons 
I found were on the second floor, large cardboard boxes, what appeared 
to me as egg boxes. 

Q. And were they similar in appearance to the same cartons you 
had seen before the people entered the premises? A. Yes, they were. 

Q. Now, I believe you stated of course you placed the two defen- 
dants under arrest? A. I did, sir. 

Q. Now, when did you retrieve the cartons or the boxes? A. After 
we placed the two under arrest, after we came down to the second floor 
again from the third floor. 

Q. Now, what was in those boxes, officer? I am talking about 
both boxes or cartons, whichever way you described them. A. The 
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boxes were partly overturned. There was a small corridor between one 
room and the stairs. The boxes were overturned partly; the cigarettes 
were laying outside and some inside and there were hose in the boxes also. 

Q. Now, did you count the -- did you make a check of the amount 
of cigarettes that were in the boxes? A. Not at that particular time. 

Q. Did there come a time when you did? A. Yes, sir. 

Q. And how many cartons of cigarettes were there? A. Thirty- 
six. | 

@. And how-many pairs of hose? A. Eighty-five pair. 

Q. Now, I believe you have told us already that you sent Butler 
to the hospital, the defendant Butler to the hospital? A. Yes, sir. 

Q. And you took the defendant Parker to the precinct? A. Yes, sir 

Q. Did you take the property to the precinct with you? When I: 
say property, I am referring to the cigarettes and the hose. AS | I took 
it in my scout car. | 

Q. And at the precinct, sir, what, if anything, did you do to:the 
defendant Parker; that is to say, by way of searching or otherwise? 

A. It's a custom to take all property from the defendant. All property 
was taken from him, along with some several odd cents in change. 

Q. I show you this envelope, which is Government's 3 for identi- 
fication. Look at the contents of that. (Pause},,Have you seen those 
before? A. I have, sir. é 

Q. And what are they? A. They are two foreign coins. ° One is 
Canada, the other is Letzeberg or Lutzeberg. 

Q. And when did you first see those coins? A. On the counter, 
with Parker's property. | ; 

THE COURT: You saw them where? | 

THE WITNESS: At the station, on the counter, with his property. 

BY MR. MOORE: 

Q. With the defendant Parker's property? A. Yes, sir. 

Q. And do you know how those coins got to the eee A. They 
was taken from his pocket. 

THE COURT: Which defendant was that? 


THE WITNESS: Parker. 
BY MR. MOORE: 

Q. Now, what, if anything, sir, did you do with the cigarettes and 
the hose, by way of identifying it? A. We took inventory on what we had. 
We got the owner's address of 2601 Fourteenth. We called him at his 
residence, at home. 

Q. And did he respond to the precinct? A. He did, sir. 

Q. And when did he arrive at the precinct, on what day? A. The 
same day, approximately half an hour to 45 minutes later. 

Q. That would be January 15th, 1962, would it not, sir? A. Yes, 
it would, sir. 

Q. And did he look at the hose and the cigarettes in your presence? 
A. Yes, sir. 

Q. Now, was any of that merchandise returned to the owner, sir? 
A. Eventually, yes. 

Q. When you say eventually, tell us when. A. We made our 
customary property return, sent it to the Property Office, andina 
matter of four or five days, I believe, it was returned. 

Q. And what was returned to the owner? A. Thirty-five cartons 
of cigarettes -- 

MR. BONUSO: I object to that, if Your Honor please. I object to 
that question. 

THE COURT: On what ground, Mr. Bonuso? 

MR. BONUSO: On the ground that he said he had given it to the 
Property Clerk, and how would this officer know what the Property Clerk 
returned? 

THE COURT: Unless he participated in the return, I will sustain 

the objection. 

MR. MOORE: All right, Your Honor. 

THE COURT: After all, it is immaterial and irrelevant as to how 
and when the property was returned to the owner. 

MR. MOORE: All right. 


St 


BY MR. MOORE: 

Q. Look at these stockings, which are Govecimenta Exhibit 2 for 
identification. Have you seen those before? A. I have, sir. ie 

Q. And when did you first see them? | 

THE COURT: Well, just ask one question and identify them, instead 
of asking a whole series. Let's move along a little faster. 

BY MR. MOORE: 

Q. When and where did you see those stockings, sir? AL | I first 
saw them on the second floor of 1306. | 

THE COURT: What are they? : 

THE WITNESS: Hose, nylon hose. 

THE COURT: Well, where did you first obtain them? I 

THE WITNESS: At the scene, at 1906 Euclid. | 

THE COURT: Very well. One question will do. | 

In other words, those are the hose that you recovered at the scene? 

THE WITNESS: That's correct, sir. 

46 MR. MOORE: And may these cigarettes, Your Honor, be sarkod 
’ as Government's Exhibit 2-A for identification? 
* * a * * 
BY MR. MOORE: 

Q. Look at these cigarettes, Government's Exhibit 2-A for identi - 
fication. Are those the cigarettes that you recovered? Is that a part of 
the cigarettes that you recovered, sir? A. Itis, sir. | | 

Q. Now, Officer Spurgeon, just one further question. I believe 
you stated when you first arrived on Fourteenth Street, Northwest, some 
unidentified person directed your attention someplace. Did yor set the 
name of that person, sir? A. No, sir. 

Q. Would you tell us why you didn't get his name? A. Our attention 
was drawn to the two subjects walking rather fast in the 1300 block of 
Euclid: In my opinion, if we had wasted any time we would not have appre- 
hended the subjects. 

MR. MOORE: That's all I have of this witness, Your Honor. 


* * * * * 
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CROSS EXAMINATION 
BY MR. BONUSO: 
Q. Did you make a statement to the District Attorney as to what 
you testified to today? A. In writing? 
Q. Either oral or in writing? A. No, sir. 
Q. Who did you make a report of this to, if anyone? A. I took 
the original report. 
_ Q. And where is the report now? A. In police files. 
Q. Did you ever give the report to the District Attorney? 
MR. MOORE: Your Honor, I was going to say maybe I could ex- 
pedite this. If counsel wants, here is the statement right here (handing). 
THE COURT: The United States Attorney is handing you the report, 
if you want to see it. 
MR. BONUSO: That is what I wanted, Your Honor. 
Will Your Honor bear with me a moment till I look this over? 
THE COURT: Surely. 
(Brief pause.) 
BY MR. BONUSO: 
Q. Now, Officer Spurgeon, I understand you were in Scout Car No. 
101 with Officer’ Hornyak? A. Thatis correct, sir. 
Q. And who was driving the scout car? A. Officer Hornyak. — 
Q. And you were seated beside him, in the front seat, were you? 
A. Yes, sir. 
Q. And you say you were patroling the 2600 block of Fourteenth 
Street? A. Yes, sir. 
Q. And were you going north or south? A. South. 
Q. And the store that you mentioned is at 2106 Fourteenth Street, 
Northwest, is that right? A. No, sir. 
Q. Where is it? A. 2601 Fourteenth. 
Q. Isn't that what I just said, 2601 Fourteenth Street, Northwest? 
A. I don't believe so. 
THE COURT: You said something else. 
MR. BONUSO: I'm sorry. 
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THE COURT: I think by mistake you said 2106. 

MR. BONUSO: I'm sorry. 

THE COURT: We all make a slip of the tongue occasionally y. 

BY MR. BONUSO: ; 

Q. Now, how far were you from this male when he stopped you or. 
when you first saw him at the corner of Fourteenth and Euclid Street? 
A. When we first saw him, approximately 15, 20 feet. | 

Q. And before seeing him did you hear any noise of breaking of 
windows or anything like that? A. No, sir. | 

Q. And how did he stop you? A. Frantically waving his arms. 

Q. Was he on the sidewalk or the middle of the street? A. Side- 
walk. | 

Q. And you stopped? A. Correct. | 

Q. And what did he say? A. “I just observed two colored males 
break into the store across the street, leave with two boxes in their 
hands." < | 

Q. And with that ices then you went into Euclid Street? 
A. Not at that particular time. : 

Q. What did you do? A. I asked for a description. We looked in 
the 1300 block. I observed two subjects carrying something a in 

their hands. I asked the complainant -- I asked the gentleman if 
that was them. He says, "It's very possible." 

Q. He didn't say it was them, though, did he? A. No, sir. 

Q. He said it was possible? A. Possible. | 

Q. Now, I think you testified that after you got this information, 
that you went and looked into the store, did you not? A. That's incorrect. 

Q. What did you testify to? A. That we proceeded to the 1300 
block of Euclid. 

Q. When you proceeded to the 1300 block of Euclid street -- by. the 
way, 1306 Euclid Street is a rooming house, is it not? A. That's. correct. 

Q. At times you have testified that "I arrested," and sometimes 
you have testified that "we have arrested." Now, when you say we" 
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who do you mean? A. Officer Hornyak and myself. 
Q. He came out of the scout car with you? A. Correct. 
And he entered the building with you? A. Behind me. 
And you had a drawn pistol, did you not? A. I did. 
And a flashlight? A. I did. 

. And you flashed the flashlight and drawn pistol in the face of 
these two defendants, did you not? A. I never got the chance to on 
Butler. I did on Parker. : 

Q. And at that time they were on the third floor, in bed, were they 
not? A. The room I went in there was no furniture whatsoever. 
Q. Did you make any other arrests in this case? A. I made two 


arrests. 
THE COURT: No, just a moment. That is irrelevant. We are 
only trying these two. 
BY MR. BONUSO: 
Q. Now, you say that Butler -- when you arrested Butler he was 


unconscious? A. That's correct. 
THE COURT: Was he the one that jumped out of the window? 
THE WITNESS: That's correct, sir. 
BY MR. BONUSO: 

Q. And where did you take him? A. The wagon took him to D. C. 

General Hospital. 

Q. Now, you testified that those stockings are the stockings you 
got at the scene, is that correct? A. That is correct. 

Q. How do you identify them? A. By the brand and by the sticker 
in the lefthand corner -- the righthand corner, excuse me, of the nylons, 
on the package. 

Q. Now, that sticker on the righthand corner reads, "Seamless, 
Red Box, Size 10, 69 Cents, Seconds," is that correct? A. It could, yes. 

Q. And you say you identify it by that reason? A. Yes, and the 
particular color of the envelope. 

Q. And how do you identify the cigarettes? A. The stamp number 


and an ''X" at the end of the carton. 
Q. I think you testified, officer, that this unidentified male gave 


you a description of these colored men, is that correct? A. To a certain 


| 
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point, yes, sir. 

Q. And you didn't have time to take his name or + anything? A. TI 
did not, sir. 

Q. But you did have time to take the description? A. To: a oe 

Q. Now, how long did it take you to get that description? A.A 
matter of a few seconds when I saw two subjects in the 1300 blo 

Q. And you are positive that these were the two subjects eee 
A. Yes. | 

MR. BONUSO: I have no further questions. 

THE COURT: Any redirect? 

MR. MOORE: That is all I have of the officer, Your Honor. 

x * x * * 
(AT THE BENCH:) | 

MR. MOORE: Your Honor, in the interest of expediting this matter, 
I have Officer Hornyak. His testimony will be very similar, about the 
same as Officer Spurgeon. I just wanted to tell counsel that, and I 
wouldn't call Officer Hornyak. It would purely be cumulative, I believe, 
from the point of view of the Government, Your Honor. 

THE COURT: The situation would be this: if either counsel for 
the defendants would be inclined to comment on failure to call the other 

officer, I would suggest you call him. 


How do you gentlemen feel about it? 

MR. BONUSO:: I think we ought.to have his testimony and the right 
to cross examine him. 

THE COURT: Very well, you better call him. | 

MR. MOORE: All right, I will call him, Your Honor. 

THE COURT: Of course, I am anxious to expedite all — but 
not at the sacrifice of substance. 

MR. MOORE: All right, Your Honor. 
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(IN OPEN COURT:) 

MR. MOORE: Officer Hornyak. 

Thereupon, 

STEVEN HORNYAK 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 

THE COURT: Mr. Moore, as I understand from what was said at 
the bench conference, this officer's testimony will be more or less re- 
petitious and cumulative? 

MR. MOORE: Yes, Your Honor. 

THE COURT: So may I suggest to you that you abbreviate it and 
confine it only to the vital matters. 

MR. MOORE: Surely, Your Honor. 

THE COURT: Because it is not necessary to repeat all of the details. 

DIRECT EXAMINATION 
BY MR. MOORE: 


Q. Officer, now lean forward, speak into the microphone and speak 
loudly so we can hear you back here, and slowly. 

Will you state your name and your assignment, please, to His Honor 
and the ladies and gentlemen of the jury? A. Private Steven Hornyak, 


assigned to No. 10 Precinct. 
* * * * * 


THE COURT: Metropolitan Police Department, of course? 
THE WITNESS: That is correct, Your Honor. 
BY MR. MOORE: 

Q. And were you assigned to No. 10 Precinct on January 15, 19622 
A. I was. 

Q. Were you working with Officer Spurgeon on that day? A. Iwas. 

Q. Directing your attention again to the same date, at approximate- 
ly four o'clock in the morning, sir, tell us where you and Officer Spurgeon 
were patroling. A. We were patroling in the 2600 block of Fourteenth 
Street. 

Q. At or about that time, sir, were you stopped by anyone? 
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A. We were. 

Q. And after being stopped was your attention directed’ ‘to: > some- 
place and to someone? A. It was. 

Q. Now, what did you do as a -- first'of-all, tell us the place to 
which your attention was directed. A. It was directed to the: erocery 
store at 2601 Fourteenth Street, Northwest. 

Q. And could you see that grocery store? A. We could: 

Q. And what, if anything, could you observe about the grocery 
store at the point where you were? A. I observed the front ae glass 
had been broken. : 

Q.- You did not go into the store at that time, did ee A. I didnot. 

Q. And you said your attention was also directed to someone. What, 
if anything, did you do as a result of that? A. At this time I was behind 
the wheel of the scout car and I swung a left turn and went down — the 
1300 block of Euclid Street, Northwest, in pursuit. 

Q. In pursuit of whom? A. Of subjects that had been polned out 
that came out of the -- | 

Q. All right. Don't go into any conversation. What, if anything, 

did you observe about these people you pursued? A. A light coat, 
a long white raincoat, as it were. 


Q. Was it one or two persons? A. It was two persons. | 

Q. Now, what, if anything, else did you observe about them, as 
to what they were doing? A. They were carrying boxes. | 
Q. Now, how far did you pursue them? Let me put it this way: 


where did you pursue them to? A. Into the 1300 block of Euclid Street. 


Q. What was done at that point? A. Well, of course, I was driv- 
ing. We chased them -- I was driving into the 1300 block of Euclid 
Street, and at this point the officer that I was with said, “There they go,’ 
and at this time I drove into the block, and we came to: 1306 Euclid Street. 
He said, "Stop here," and he ran in and I ran after him. | 

Q. Now, Officer Spurgeon was the one with you. He ran fat the 
house first? A. That is correct. 
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(IN OPEN COURT:) 
MR. MOORE: Officer Hornyak. 
Thereupon, 
STEVEN HORNYAK 
called on behalf of the Government, and having been duly sworn, was 


examined and testified as follows: 
THE COURT: Mr. Moore, as I understand from what was said at 
the bench conference, this officer's testimony will be more or less re- 


petitious and cumulative? 

MR. MOORE: Yes, Your Honor. 

THE COURT: So may I suggest to you that you abbreviate it and 
confine it only to the vital matters. 

MR. MOORE: Surely, Your Honor. 

THE COURT: Because it is not necessary to repeat all of the details. 

DIRECT EXAMINATION 
BY MR. MOORE: 

Q. Officer, now lean forward, speak into the microphone and speak 
loudly so we can hear you back here, and slowly. 

Will you state your name and your assignment, please, to His Honor 
and the ladies and gentlemen of the jury? A. Private Steven Hornyak, 
assigned to No. 10 Precinct. 

* * * cd * 

THE COURT: Metropolitan Police Department, of course? 

THE WITNESS: That is correct, Your Honor. 

BY MR. MOORE: 

Q. And were you assigned to No. 10 Precinct on January 15, 1962? 
A. I was. 

Q. Were you working with Officer Spurgeon on that day? A. Iwas. 

Q. Directing your attention again to the same date, at approximate- 
ly four o'clock in the morning, sir, tell us where you and Officer Spurgeon 
were patroling. A. We were patroling in the 2600 block of Fourteenth 
Street. 

Q. At or about that time, sir, were you stopped by anyone? 
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A. We were. 

Q. And after being stopped was your attention directed’ tos some- 
place and to someone? A. It was. 

Q. Now, what did you do as a -- first of all, tellus the place to 
which your attention was directed. A. It was ‘directed to the: grocery 
store at 2601 Fourteenth Street, Northwest. 

Q. And could you see that grocery store? A. We could. 

Q. And what, if anything, could you observe about the grocery 
store at the point where you were? A. I observed the front nt doar glass. 
had been broken. | 

Q.- You did not go into the store at that time, did aS A. I didnot. 

Q. And you said your attention was also directed to someone. What, 
if anything, did you do as a result of that? A. At this time I was behind 
the wheel of the scout car and I swung 2 left turn and went = into the 
1300 block of Euclid Street, Northwest, in pursuit. 

Q. In pursuit of whom? A. Of subjects that had been pointed out 
that came out of the -- 

Q. Allright. Don't go into any conversation. What, if anything, 

did you observe about these people you eee A. A light coat, 
a long white raincoat, as it were. : 

Q. Was it one or two persons? A. It was two persons. | | 

Q. Now, what, if anything, else did you observe about them, as 
to what they were doing? A. They were carrying boxes. ! 

Q. Now, how far did you pursue them? Let me put it this way: 
where did you pursue them to? A. Into the 1300 block of Euclid Street. 

Q. What was done at that point? A. Well, of course, I was driv- 
ing. We chased them -- I was driving into the 1300 block of Euclid 
Street, and at this point the officer that Iwas with said, "There they go," 
and at this time I drove into the block, and we came to 1306 Buclid Street. 
He said, "Stop here," and he ran in and I ran after him. 

Q. Now, Officer Spurgeon was the one with you. He ran a= ‘the. 
house first? A. That is correct. 
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Q. And you came in next, is that right, sir? A. That is correct. 

Q. Now, when you went inside 1306 Euclid, what, if anything, did 
you observe on the floor? A. I observed these two boxes on the floor, 

on the second floor hallway. As I pursued Officer Spurgeon I tripped 


over them as I was going up. 

Q. Tell us what was in those two boxes. A. They contained ciga- 
rettes and nylon stockings. 

Q. Now, what else did you do? A. I continued following Officer 
Spurgeon up to the third floor, and at this time he gave me a subject, 
which was identified later as Parker, and told me to take him downstairs 
and call the wagon, which I did. 

Q. Now, did there come a time when you saw the other person whom 
you were chasing? A. That is correct. 

Q. When did you see him? A. It was after Parker was put in the 
wagon. I come back and at this time the other subject was brought in 
from the roof and I identified him as Butler. 

Q. Now, do you see the two persons in the courtroom today whom 
you were chasing on January 15, 1962, and who were placed under arrest? 
A. Ido, sir. 

Q. Where are they seated now? A. They are seated to my left 
(pointing). Correction, my right. 

Q. You better state to us how they are dressed at this time, sir. 
A. Parker was dressed in a light -- 

Q. No. Now. How are they dressed now? 

THE COURT: Let him just point out the two. 

MR. MOORE: All right, Your Honor. 

BY MR. MOORE: 

Q. Just point them out. That is sufficient. A. Parker is seated 
to the -- Parker is the one with the polo shirt there, sort of thin belt; 
and Butler is the one with the heavy nose.type, smaller. 

MR. MOORE: May the record indicate that the officer has identified 
the defendants? 

THE COURT: The record may so indicate. 
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BY MR. MOORE: 

Q. After the defendants were placed eee arrest, what, it anything, 
was done with Butler?. A. Butler was taken to the hospital. _ 

Q. Did you go to No. 10 Precinct, sir? A. I did. 

Q. Was property taken to No. 10 Precinct? A. It was. 

Q. Was the owner of the store called at that time? 

THE COURT: I do not think you need to repeat that part of it. L 
think it is enough if you just have this officer testify to the vital 
MR. MOORE: I believe, Your Honor, that this concludes my direct 
examination of this officer. | 

THE COURT: Any cross examination? 

MR. GREENFIELD: I just have one question,. Your Honor. 

CROSS EXAMINATION | 
- BY MR. GREENFIELD: | 

Q. After you observed the two suspects did you at any time lose .. 
sight of these two suspects in your pursuit? A. I did. 

Q. At what time did you lose sight of these two suspects? A. At 
the moment when the last suspect went through the door in 1306 Euclid 
Street, the suspect in the white raincoat. | 

Q. When you went into 1306 Euclid Street did you observe any other 
males in this rooming house? A. I did not. 


Q. Were there any other persons in the rooming house? A. There 


was. 
Q. Were they males or females? A. There was a female. 
Q. And that is the only other person that you saw in this rooming 
house? A. That is correct. 
MR. GREENFIELD: That's all, Your Honor.” 2 
THE COURT: When you apprehended these defendants were they 
wearing the same clothes as those that you saw on them when oe lost: : 
sight of them? 
THE WITNESS: They were, Your Honor. 
THE COURT: Any redirect examination? 
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MR. MOORE: That is all I have of this witness, Your Honor. 
THE COURT: You may step down. 
(Witness excused) 
* x * 
EDWARD J. DION 
called on behalf of the Government, and having been duly sworn, was 
examined and testified as follows: 

THE COURT: Now if you wish you may offer the exhibits. 

MR. MOORE: Your Honor, at this time I offer into evidence Govern- 
ment's Exhibit 2, which are the stockings, and Government's Exhibit 2-A, 
which are the cigarettes, and Government's Exhibit 3, which are the 
coins. 

THE COURT: Let them be admitted. 

THE DEPUTY CLERK: Government's Exhibits Nos. 2, 2-A and 3 
marked in evidence. 

* ss * * 
DIRECT EXAMINATION 
BY MR. MOORE: 

Q. Will you state your name, sir? A. Edward J. Dion, D-i-o-n. 

Q. And what is your occupation, sir? A. Civilian fingerprint 
technician with the Identification Bureau, Metropolitan Police. 

Q. And how long have you been employed with the Metropolitan 
Police Department in that capacity? A. Approximately thirteen years, 
sir. 

Q. Andon January 15th, 1962, sir, were you on duty with the 
Metropolitan Police Department? A. Yes, sir, I was. 

Q. And at that time, sir, did you see one William Chester Butler? 
A. I did, sir. 

Q. Do you recall approximately what time you saw him on that 
day, sir? A. 10:17 a.m. 

Q. And your duties, sir, as a fingerprint technician, does that 
indlude taking an inked fingerprint of a person brought into the Head- 
quarters over there? A. Yes, sir, it does. 
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MR. MOORE: Your Honor, at this time may this be marked as 
Government's Exhibit 4 for identification? ee 

THE COURT: Let it be'so marked. . | 

* * *. 
BY MR. MOORE: | 

Q. I direct your attention to Government's Exhibit No. 4 for identi- 
fication, to what appears to be an inked print appearing on the lower left- 
hand corner of that. Tell us what itis, sir. A. Thatisa thumb impres= 
sion, right thumb, placed on the sheet with ink, of one William Chester 
Butler. 

Q. And do you see William Chester Butler -- did you take that 
thumb impression, sir? A. Yes, sir, I did. | 

Q. And do you see William Chester Butler in the courtroom? 

THE COURT: Justa moment. When? 

BY MR. MOORE: 

Q. When did you take it, sir? A. January 15th, 1962, and the 
time was 10:17 am, and my name stamp appears on the sheet. | 

THE COURT: What date? | 

THE WITNESS: January 15th. | 

BY MR. MOORE: 

Q. At10a.m.? A. 10:17 a.m., yes, sir. 

Q. And do you see William Chester Butler in the courtroom this 
morning, sir? A. Yes, sir, I do. | 

Q. And point him out to us, sir. A. He is the gentleman with a 
gray sweater trimmed with white around the neck, sitting at this table 
there (pointing) . 

Q. And after you took that inked Se sir -- 

THE COURT: Where was it taken? 

BY MR. MOORE: 

Q. -Where was the inked print taken? A. It was taken. in the Identi- 
fication Bureau, Room 3082, of the new Municipal Center, Police Head- 
quarters. 

Q. And after that -- that's all you had to do with that, bites 


sir? A. Yes, sir. 
65 Q. And you turned it over to other members of the Metropolitan 
Police Department in the Identification Bureau? A. Yes, sir, I did. 

MR. MOORE: That is all I have of this witness, Your Honor. 

MR. BONUSO: No questions, Your Honor. 

MR. GREENFIELD: No questions. 

THE COURT: You may step down. 

(Witness excused) 
* a * * 
(AT THE BENCH:) 

THE COURT: May I inquire, Mr. Moore, what are you going to 
elicit by this line of testimony? 

MR. MOORE: Your Honor, the fingerprint, the latent fingerprint 
of Butler was found at the scene by Officer Singleton. 

THE COURT: Isee. Very well. I was thinking of another possi- 
bility and I wanted to avoid that. 

MR. MOORE: Yes, Your Honor. 

(IN OPEN COURT:) 
Thereupon, 
JOHN B. SINGLETON 
called on behalf of the'Government, and having been duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. MOORE: 

Q. State your name and assignment, sir, to His Honor and the 
ladies and gentlemen of the jury, please. A. Private John B. Singleton, 
Metropolitan Police Department, Identification Bureau, Technician. 

Q. And, Officer Singleton, how long have you been assigned to the 
Identification Bureau of the Metropolitan Police Department? A. Since 
April, 1947. 

Q. And what are your duties, sir, with the Identification Bureau? 
A. My duties are the overall work that we do insofar as fingerprints 
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inside the office and going out and obtaining latent prints, and abo work = 
in our photographic laboratory developing and making -- developing the 
film and making the pictures. There are a few other duties that don't 
pertain to this. : 

THE COURT: I do not think we need to go into too many. details. 

BY MR. MOORE: | 

Q. Officer, have you testifiedin--  . : 

THE COURT: I think he is qualified as an expert. He has sum- 

marized his duties. 

MR. MOORE: All right, Your Honor. Your Honor, I submit that 
this -- Your Honor said he is qualified as-an expert. ' | 

THE COURT: I think he is qualified. He has been there a number 
of years, he has been performing these duties a number of years. 

THE WITNESS: Yes. : ose 

THE COURT: Very well. ! 

BY MR. MOORE: | 

Q. Look at Government's Exhibit 4 for identification, sir. I 
direct your attention to the inked impression in the lower lefthand corner. 
Have you seen that before, sir? A. Yes, I have. | 

Q. And tell us what, if anything, sir, was done with Government's 
Exhibit 4, that is, by way of reproduction or otherwise. A. This finger - 
print on the line-up sheet, which was taken at the time William Chester 
Butler was processed through our office on January 15, 1962, finger - 
print of the right thumb is placed on the line-up sheet. ! 

Q. Has that been reproduced anyplace else, sir? A. Yes, it has. 

Q. And where is it, sir? A. I obtained -- do you want to get this 

in now (indicating)? I obtained this latent fingerprint at 2601 
Fourteenth Street, Northwest, on January 15th, 1962. | 

Q. Let me ask you a specific question about that, Officer Singleton. 
Were you called to 2601 Fourteenth Street, Northwest, sir? A. Yes, I 
was. 


Q. And approximately what time did you arrive there? A. My. 
recollection, I was working midnight and it was -- 
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THE COURT: The exact time is immaterial for this purpose. 
BY MR. MOORE: 

Q. And what, if anything, did you do upon arriving there? A. I 
checked the various surfaces that would be expected might have the latent 
prints of the persons who broke in the store, and among the objects that 
I checked was a tray that fit in a cash register, the coin tray. This tray 
had been moved. And upon checking this tray, I obtained a latent finger- 
print. 

Q. Now, will you just explain for our benefit, sir, just what a 
latent fingerprint is? A. Well, a latent fingerprint is one left on a 
surface by a finger or fingers and sometimes it is visible to the eye and 
sometimes by processing it it will become visible where before it wasn't. 

In either case it brings out the print by application of the powder to 
the surface and the finely ground powder adheres to the oil or the sub- 
stance secreted from the sweat glands on the ridges of the fingerprint. 

Q. And is that the way you processed for the latent print on Janu- 
ary 15th, 1962? A. Yes; I dusted it with the copper powder and obtained 
a latent fingerprint. 

MR. MOORE: May this be marked as Government's Exhibit 5 for 
identification? 

THE DEPUTY CLERK: Government's Exhibit No. 5 marked for 
identification. 

* * a * * 
BY MR. MOORE: 

Q. I show you Government's Exhibit No. 5 for identification. Tell 
us what itis. A. On this card there are two fingerprints, one of which 
was obtained from the coin -- 

THE COURT: Officer, would you mind speaking a little louder? 


Some of the jurors are quite a distance away from you. 

THE WITNESS: Yes, Your Honor, I will. 

There are two fingerprints that I obtained that were of value, one 
of them from the coin tray of the cash register. Ata later date, which 


was February 6, 1962 -- Fe Roa 
BY MR. MOORE: Se 

Q. Keep your voice up, officer. A. -- was compared with the 
fingerprint on the line-up sheet, which was the right thumb:on the line- 
up-sheet, and the latent fingerprint obtained at the scene was compared 
and it is identical, the latent with the fingerprint on the line-up sheet. 

Q. Now, officer, after you obtained that latent fingerprint, which 
is Government's Exhibit 5, you did reproduce it in some manner, did you 
not, sir? A. Yes, Idid. I made what we calla court exhibit. 

MR. MOORE: Your Honor, the officer made some for = Court 
and counsel. 

THE COURT: We are not going to go through that. You can offer 
it in evidence. 

Will counsel come to the bench, please? ! 

(AT THE BENCH:) : | 

THE COURT: I am not going to have the officer take time to com- 
pare loop by loop, curve by curve. Just ask him for his conclusion. 

If the other side questions it on cross examination, then you can come 
back on redirect and get the details. 

MR. MOORE: Surely, Your Honor. 

THE COURT: - This is not a murder case; I want to push : = 

(IN OPEN COURT:) 
BY MR. MOORE: 

Q. Now, officer, I believe you say you made a: comparison between 
the latent print, which is Government's Exhibit 5, that you picked up, 
and the inked print, which is Government's Exhibit 4 for identification, 
sir? A. I did. | 

Q. And what conclusion, sir, did you reach after making your com~ 
parison? A. I came ‘to the conclusion that they were made by one and 
the same finger, which finger belonged to William Chester Butler. 

THE COURT: Ask his conclusion. | 

BY MR. MOORE: 
Q. And what is your conclusion, sir? A. My concision is is that — 
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the same finger made on the latent fingerprint is that of'the one on the 
line-up sheet, which belonged to William Chester Butler. 

THE COURT: Will you come to the bench? 

(AT THE BENCH:) 

THE COURT: What are you trying to show? 

MR. MOORE: Your Honor, that the person leaving the latent finger- 
print is the same -- that the latent fingerprint is identical -- 

THE COURT: That is not what you are trying to show. You are 
trying to show that Butler's fingerprint is on the tray. Well, why don't 
you bring it out that way, so that a person who has not studied finger- 
printing can understand, in simple every day language. 

MR. MOORE: All right, Your Honor. 

(IN OPEN COURT:) 
BY MR. MOORE: 

Q. Officer Singleton, you have made the comparisons -- 

THE COURT: He has made the comparison. Now get to the con- 
clusion and let's move along. 

BY MR. MOORE: 

Q. Officer Singleton, tell us your conclusion, sir, that you reached 
after making the comparison. A. The latent fingerprint from the tray 
of the cash register that I obtained at the market at 2601 Fourteenth 
Street, Northwest, on January 15th, 1962, is the same as the fingerprint 
placed upon the line-up sheet by officer -- by E. J. Dion on January 15th. 

THE COURT: What inference do you draw from that, officer? 

THE WITNESS: My inference is that William Chester Butler was 
present in that market on that day. 

THE COURT: No; are you trying to tell us that Butler's fingerprint 
was on the tray? 

THE WITNESS: Yes, sir, Your Honor. 

THE COURT: Well, why don't you tell us that? That is what counsel 
has been trying to elicit from you. 

THE WITNESS: I'm sorry, Your Honor. I meant to say that. I'm 
sorry if I didn't say it. 


THE COURT: Very well. 
MR. MOORE: That is all I have. 
* x * * 
CROSS EXAMINATION © 
BY MR. BONUSO: 
Q. Officer Singleton, when you went to conioes 2601 Fourteenth 
Street, Northwest, you had the line-up sheet with you, did‘you not? 
A. No, I didn't. ‘ | 
Q. When did you get the line-up sheet? A. The officer who testi- . 
fied previously, he was there when Butler came ee our Bureau a and 
he put the -- 
THE COURT: No; the question is when did you get that iine-ap sheet. 
THE WITNESS: I got the line-up sheet on February 6th. 
BY MR. BONUSO: | 
Q. February 6th? A. Yes, sir. : | 
Q. And then you went to 2601 Fourteenth Street, Northwest? 


A. No, I went to 2601 Fourteenth Street on January 15th. 

Q. And what happened on February 6th, 1962? A. That was the 
date the identification was made with the latent fingerprint from the mar- 
ket and was compared and determined that they were ‘one and = same 


fingerprint. 

Q. Now, you got that out of what, the cash register? AL The tray 
that was in the cash register. : 

Q. What else was in the tray? A. win cine ease ee 

-Q. Yes. A. AsI recall, the tray was empty. Now, ne eee 
that there was something in it that I don't recall. 

Q. What time of the day. did you go there? A. I went there during 
my twelve midnight tour of duty, and it was approximately I'd sa -- well, 
it's a little hazy in my mind. It was maybe three or four ofelock in the 
morning. I am not sure about that. 

Q. Three or four o'clock in the morning of what date? A. Of 
January 15th. It may have been later than that. I'm sorry, but I haven't 
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refreshed my memory upon that point since then. 

Q. Was that the day that the window had been broken into? A. Yes, 
sir, that was the date of the breaking in. 

Q. And did you see any other fingerprints there? A. Yes, I obtain- 
ed another and I saw others that weren't sufficient quality to fool with. 

Q. How many fingerprints did you notice there? A. Well, I didn’t 
make a note of how many. In the process of dusting these various 


articles I run across probably as many as fifteen or twenty marks, but in 
my choice of selection for those I wanted to keep I only ended up with two. 

Q. And you went down there with the specific purpose of comparing 
what you found on your line-up sheet -- A. No. 

Q. -- with what was in the tray, did you not? A. No. 

THE COURT: That was not his testimony. He went there to see if 
he could find fingerprints, and he found a fingerprint, and later on he 
got the line-up sheet with Parker's fingerprint on it. That is what he 
testified to. 

MR. BONUSO: I see. 

BY MR. BONUSO: 

Q. And how many other fingerprints did you find there? A. Well, 

as I say, I only have two that I brought back from the market. 

Q. The question was how many did you find. A. Well, I told you 
that I didn't make any notes of it. I remember dusting a number of things, 
seeing marks that were possibly made, smudges, and all that I didn't 
preserve because they weren't of any value as far as identification was 
concerned. 

MR. BONUSO: I have no further questions. 

MR. MOORE: That is all for this witness, Your Honor. 

THE COURT: You may step down. 

(Witness excused) 

MR. MOORE: Your Honor, I offer into evidence Government's 
Exhibits 4 and 5 and rest, Your Honor. 

THE COURT: They may be admitted. 

THE DEPUTY CLERK: Government's Exhibits Nos. 4 and 5 marked 
in evidence. 
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iGosermmenss Exhibits Nos. 4 and 5 
for identification were received in 
evidence. ) 2 . ; 


THE COURT: You may pass Exhibit 5 to the jury, if you wish. I 
do not think that Exhibit 4 should be passed to the jury because that has 
some other material on it which is not in evidence. 

MR. MOORE: Yes, Your Honor. 


(The exhibit was handed to the jury.) 


* * * * * 


(AT THE BENCH:) | 
MR. MOORE: Your Honor, I am ed to rest. There is just 
one technical thing, as to value only. : 
THE COURT: I was going to say what about value? | 
MR. MOORE: As to value, Mr. Millstein is here. May I recall him 
and ask him? | 
THE COURT: You may recall him. Certainly. | 
MR. MOORE: Just for the value. 
(IN OPEN COURT:) 
MR. MOORE: May we approach the bench? 
THE COURT: Yes. 
(AT THE BENCE:) : | 
MR. MOORE: Your Honor, they have not been able to reach Mr. 
Millstein. 
THE COURT: Well, if you wish, I will give you an opportunity to 
reach him, of course. 
MR. MOORE: All right, Your Honor. | 
THE COURT: Would you like to go on now? Would the defense like 
to go on now, or would you rather have me recess the case? I! think the 
Government should be given an opportunity to get its witness. | 
MR. BONUSO: I think we ought to recess the case, Your Honor. 
THE COURT: Then, I tell you, under the circumstances I will recess 
it until tomorrow morning because I have other cases waiting, and you do 
not know how long it would take you to reach Mr. Millstein. 
MR. MOORE: No, Your Honor, I am not sure. 
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THE COURT: You might get him in half an hour and it might take 
two hours, isn't that so? 

MR. MOORE: Yes, Your Honor. 

THE COURT: How long will the defense take? 

MR. GREENFIELD: It won't take thirty minutes. 

MR. BONUSO: It's not going to take us too long, maybe thirty 
minutes. 

THE COURT: I think we better recess the trial until tomorrow 
morning. It so happens I have got other cases coming in at 11:30. I was 
going to recess them until the afternoon. I might as well take them up. 
Very well, gentlemen, we will recess this case until tomorrow morning. 

(IN OPEN COURT:) 

THE COURT: Ladies and gentlemen of the jury, one of the neces- 
sary witnesses is not available at this time and, accordingly, we are 
going to recess this trial until tomorrow morning. 


* *x * * * 


Washington, D. C. 
April 4, 1962. 


The above-captioned cause came on for further trial before THE 
HONORABLE ALEXANDER HOLTZOFF, Judge, United States District 
Court for the District of Columbia, and a jury, at 10:00 a.m. 


ae * * * * 


HENRY MILLSTEIN 


resumed the witness stand, and having been previously duly sworn, was 


examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. MOORE: 

Q. Mr. Millstein, you have previously testified in this case. 

I show you those stockings and those cigarettes, which are Govern- 
ment's Exhibits 2 and 2-A, sir. I believe you stated that those are yours 
and that you sell them. 

Now tell us, sir, the value of the stockings, Government's Exhibit 
2. A. They cost forty cents per pair. 

THE COURT: What costs forty cents a pair? 
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THE WITNESS: The ladies hose, the ladies Sacks | 
BY MR. MOORE: 
Q. And what about the cigarettes, sir, ce Exhibit 2-A? 
A. One ninety-five a box. | 
THE COURT: One ninety-five a carton, you mean, or 2 box? 
THE WITNESS: Well, either a box ora carton. 
BY MR. MOORE: 
Q. The carton? A. That's right. | 
MR. MOORE: I believe that is all I have of this witness, Your Honor. 
THE COURT: Very well. Any cross examination? He = already. 
testified as to the quantity involved? 
-MR. MOORE: Yes, Your Honor, that has already been testified to. 
THE COURT: You may step down. 
(Witness excused. ) 
THE COURT: Mr. Moore, suppose you do a little slp eation and 
save me that work. 


MR. MOORE: Your Honor, I will be glad to do so. I — already 
done it, I might say. | 


THE COURT: Suppose you announce the figures. | 

MR. MOORE: The figure, Your Honor, is $34 for the stockings. 

I must admit I had the cigarettes at two dollars a carton, eee 

have to re-figure that. 

THE COURT: Suppose you do that. It won't take but a ae 
(Brief pause.) | 

MR. MOORE: Your Honor, I have the cigarettes as $70. 20. 

Making a total of $104.20. 

THE COURT: You are pretty close to the petit ae line. 

MR. MOORE: Yes, Your Honor. 

THE COURT: Just a little above $100. Very well. Anything further? 

MR. MOORE: The Government rests at this time, Your Honor. 


* ba * * * | 


April 4, 1962 

THE COURT: The defendant Parker may proceed. I am calling 
on the defendants in the order in which they are named in the indictment, 
but counsel have a right to agree amongst themselves to change the 
order if they wish. 

MR. GREENFIELD: Your Honor, at this time I would like to enter 
a motion for judgment of acquittal. 

THE COURT: Come to the bench for that motion. 

(AT THE BENCH:) 

THE COURT: We ordinarily have such motions made at the bench. 
In most courts they do them in open court, as you did, but we do it out 
of excessive, perhaps, protection of the defendant, so that if the motion 
is denied, as it generally is, the jury won't know that it was made and 
denied. 

Do you want to say anything in support of your motion ? 

MR. GREENFIELD: Well, as to the defendant Parker, I don't 
believe that the Government has made sufficient evidence to connect 
him with the crime. 

THE COURT: I think there is. This is a case of circumstantial 
evidence, of course, but here we have a situation where a store was 

broken into and certain goods were taken. The defendants were 


seen walking at four o'clock in the morning. Honest people, unless they 
are night workers, don't generally walk the streets carrying boxes at 

four o'clock in the morning. They were walking fast in the neighborhood 
of the store. When they saw the police they ran. Flight is a circumstance 


indicating consciousness of guilt. There was found in their possession 
goods of the same nature as those that were stolen. 

I think that is enough for the jury to draw an inference if it 
chooses to do so. 

I will deny the motion. 

MR. GREENFIELD: All right, Your Honor. 
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MR. BONUSO: If Your Honor please, I want to make a motion to 
dismiss the second count of the indictment, the grand larceny. | I don't 
think that there has been sufficient evidence to prove that this was over 
$100. 


THE COURT: Well, that would not be a ground for dismissing it 
that would be a ground for reducing it to petit larceny. i 

I think Mr. Millstein's evidence was competent. I assume that 
his evidence is that those prices are what they paid to the wholesaler. 

MR. MOORE: Yes,. Your Honor. | 

THE COURT: So, he took a rather modest attitude. He didn't 
testify to retail prices, but to wholesale prices. There are decisions 
of the Court of Appeals to the effect that what an article costs may be 
considered prima facie evidence, although not conclusive evidence, but 
may be considered prima facie evidence of fair value. So, I am going 
to deny the motion. 

Now, of course, so far as the first count is concerned, the case 
against your client is stronger because of the fingerprint. 

MR. BONUSO: Yes, sir. | 

(IN OPEN COURT:) | 

THE COURT: Mr. Greenfield, have you anything further ? 

MR. GREENFIELD: Your Honor, the defendant rests.. | 

THE COURT: Very well; Mr. Bonuso, the defendant Butler may 
proceed. | 

MR. BONUSO: If Your Honor please, the defendant Butler rests. 

THE COURT: Very well. Will counsel come to the bench, then, 


please. | 

(AT THE BENCH:) | 

THE COURT: Are there any requests for mpcactons? 

MR. MOORE: Your Honor, of course, I am sure will give the 
usual instructions. 
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THE COURT: Mr. Moore, I am not going to instruct the jury on 
any inference that may be drawn from the possession of stolen 

merchandise because the goods were not identified as being the 
stolen goods, they are only of the same type as the stolen goods. But, 
however, that is a circumstance for the jury to consider. 

Have you gentlemen any requests for instructions? 

MR. BONUSO: No. 

THE COURT: Then I want to ask you a question. This is a 
question I always ask defense counsel when defendants do not take the 
stand. A defendant who does not take the stand has a right to an 
instruction that no adverse inference is to be drawn from that fact. On 
the other hand, he has a right not to have that instruction given. I 
always take the view that the instruction should not be given unless 
counsel wants it given, because many lawyers, with good ground, think 
that that instruction does more harm than good. 

MR. BONUSO: I think so too. 

MR. GREENFIELD: I do too. 

THE COURT: So what is your choice, gentlemen? 

MR. GREENFIELD: That you not mention it, Your Honor. 

MR. BONUSO: That you not. 


THE COURT: Very well. How much time do you want for summing 


MR. MOORE: Your Honor, 20 minutes; no more. 
THE COURT: Fifteen and five, you mean? 

MR. MOORE: Yes, Your Honor. Certainly no more. 
THE COURT: But don't take more than that. 

MR. MOORE: No, Your Honor, I won't. 

THE COURT: How much time? 

MR. GREENFIELD: Ten minutes, Your Honor. 

MR. BONUSO: About ten. 
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THE COURT: Very well. Of course, the Government has two 
defendants to contend with, so it is only fair to give them a little more. 
MR. MOORE: May I ask Your Honor will there be an instruction 
on flight ? | 

THE COURT: Yes. 

MR. MOORE: Thank you. 

(IN OPEN COURT:) 

THE COURT: You may proceed whenever you are ready, Mr 
Moore. 

CLOSING ARGUMENT BY GOVERNMENT 

MR. MOORE: May it please the Court, ladies and gentlemen of 
the jury: We have reached a point in this case where it's now about to 
be presented to you for your deliberation. Let me state to you at the 
outset of my argument that, representing the Government, we appreciate 
the attention that you have given to this case because it indicates to us 
that you are aware of the seriousness of this case both from the stand- 


point of these defendants as well as from the standpoint of the Govern- 


ment, 


These defendants are charged with housebreaking and larceny. 
These are criminal offenses, and all criminal cases are serious cases. 

Now, you know by this time that counsel for both sides at this 
posture of the case are afforded the opportunity to make certain 
comments on the evidence. We make these comments with the hope 
that they will be helpful to you during your deliberations in the jury 
room. I ask you to keep in mind, however, that any comments that I 
may make with respect to the testimony that was given from the witness 
stand will be my own recollection, and if my recollection should be at 
variance with that of your own, it is your recollection which must 
govern you during your deliberations in that jury room. 

Now, as I have told you, and you know, these two defendants are 
charged with housebreaking and larceny. I am not going to attempt to 
define those crimes to you because His Honor will do that. i 
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With respect to the evidence which the Government has presented 
“in this case, you will recall that the store involved which was the 
subject of this housebreaking is located at 2601 - 14th Street, Northwest, 
in the District of Columbia. It is the Millstein Corporation, trading as 
the Empire Market. You will also recall that the date of this offense is 

January 15, 1962. I might also state to you, and Iam sure you 
remember, that Mr. A.F. Millstein is the president of that corporation. 

On this day, two police officers are patrolling 14th Street at four 
o'clock in the morning and their attention is directed to the store at the 
2600 block of 14th Street and also to two men. The officers told you -- 
and we were not permitted to go into the conversation that the officers 
had with the bystander; that would be hearsay -- but after being directed 
to that store the officers could observe the store, as to what had 
happened. That is to say, that the front window in the door was broken. 
And you heard Mr. Milistein say that when he left his store his window 
was not broken. Also, these officers saw two men carrying boxes. These 
two men, according to the officers -- that is to say, the first officer 
said they were approximately 200 feet from the store; that is, they had 
turned off 14th Street onto Euclid Street, carrying boxes. 

The officers, of course, didnot get the name of the bystander 
because they took off after the two men. When they approached these 
two men, saw that they were carrying boxes and became close enough 
to see the type boxes that they were carrying, not the contents, but the 
boxes, they were egg cartons, e-g-g cartons. 

These two men were pursued, that is, by the officers, in the car. 

They started running and they ran into the premises 1306 Euclid 
Street. 

Remember, both officers told you how the two men were dressed. 
That is to say, the defendant Parker was wearing a long trench coat, 
Butler was wearing a half jacket. It was important for that to be 
brought out because we wanted you to know that the officers had 
arrested the same two men whom they were chasing. 
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These men go into the house, that is, the two defendants. And 
the officers called to them: halt, we are police officers, or we will 
shoot. They rush into the house; that is to say, the defendants rushed 
into the house at 1306 Euclid Street, with Officer Spurgeon ae 
behind them. 

Officer Spurgeon, you will recall, was not the officer who was 
driving the car. That, apparently, enabled him to get out of the car 
first and to be the first behind these defendants. He said they went 
inside Euclid Street, went up some stairs, and he too did the same, with 
his flashlight out and his gun drawn. When he got to the second flight 
of stairs the two cartons had been dropped, the two egg cartons had 
been dropped. He didn't stop at that time with them, he continued up 
to the third floor. There he told you he arrested the defendant Parker 
dressed in a trench coat, he arrested him going into a bathroom on the 
third floor. The defendant Butler was chased into another room and 


Butler jumped through a window and knocked himself out by - 


falling down to a second floor. 

Now, these are all circumstances for you to consider. | Certainly 
very important in this case is the fact that it's four o'clock in the 
morning; the fact that these people are right in the vicinity of | a store 
that's been broken into; thirdly, the flight involved here. No reason for 
people to run who haven't done anything. | 

Butler is arrested and so is Parker. That is to say, Parker is 
arrested first and he is turned over to Officer Hornyak. Officer 
Hornyak is coming right behind Officer Spurgeon; Parker is turned over 
to him. They go outside and they got Butler from the room. Butler 
is sent to the hospital. Parker is taken to the precinct. Before taking 
Parker to the precinct the officers tell you, of course, they recover 
the cartons that had been dropped; and these cartons, the egg cartons or 
boxes, whichever one you ae contain 36 cartons of Say 
85 pairs of hose. 
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At the precinct the owner of the store is called. Of course, the 
owner of the store is not in the store at four o'clock in the morning, so 
he is called. He goes to his store and he tells you what he sees about 
his store, that is, he saw that it had been broken into. He also noticed 
that some cigarettes were missing and that stockings were missing. 

We were not going to ask that owner to tell you how much was 

missing at that time. It was obvious that he didn't know. He went 
to the precinct and there at the precinct he was shown the cigarettes, he 
was shown the stockings. He was missing stockings from his store 
and he saw there a quantity of stockings which bore the same brand as 
the stockings that he sells. In addition to that, he checked the cigarettes 
against the stamp of the other cigarettes in his store and they had that 
same number. 

Now, we don't suggest for one minute that other stores don't have 
the same cigarette stamp, we don't suggest for one minute that other 
stores don't sell that brand of stockings, but under the circumstances 


of this case, that is to say, his store just being broken into, the fact 

that he is missing those stockings that he sells, that he is missing the 
cigarettes that he also sells, certainly it isa reasonable inference, 

more than a reasonable inference that the merchandise involved belonged 


to Mr. Millstein. No question about that. Of course, he couldn't look 
at this and say, well, this is mine and that's mine. His name is not on 
them. He doesn't have his name on each carton of cigarettes. He 
doesn't have his name on each pair of stockings. He told you that. But 
they were his brand and he was missing cigarettes. 

Now, from Parker is taken two foreign coins. Those coins turned 
out to be one from Letzemburg and one from Canada. Now, the unique- 

ness of these coins becomes important because he told you he had 
these coins in his cash register. This one is from Letzemburg; not 
Luxembourg, but Letzemburg. This one is 2 Canadian. Obviously, this 
one is perhaps more unique than this one (indicating). But, in any 
event, the uniqueness of these coins would be important because they 
were in Parker's -- and they are not too prevalent; that is 
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to say, you don't see these coins everywhere. That certainly is another 
circumstance to indicate that Parker was inthe store. _. | 
As to the defendant Butler, no question about him at all because 
you heard Officer Singleton, who said he was called to the store to look 
for latent fingerprints, that he dusted the area for latent fingerprints 
and he. came up with some latent prints, some of which were no value, 
but two of them were of value. One of those prints, a right thumb print, 
turned out to be the defendant Butler's print. And how do we know ? 
Because you were told that when Butler was arrested he was fingerprinted 
on the line-up sheet, a regular fingerprint of his right thumb. When 
Butler was printed on January 15, 1962 Butler's inked print was 
compared with the latent print that Officer Singleton had picked up ee 
2601 - 14th Street, and as an expert he compared this latent print 
with the inked fingerprint of Butler and found the two to be the same. 
And you know this is Butler's print because Officer Dion, who Ses the 
stand, told you he printed Butler on January 15. So, it was just 
a matter of determining whose latent print this was; and when they 
compared the latent print with the known print, that is, the known print 
of Butler's, it was Butler's print. 
So, no question about Butler being there; no question eu Parker. 
You have the flight; you have the coins. 
I submit to you, ladies and gentlemen of the jury, that if | you 
believe the Government's evidence, and certainty no reason has been 
suggested to you as to why you shouldn't, it shows beyond a reasonable 
doubt that these defendants had-entered the store of Mr. Milstein and 
committed a housebreaking and they stole property: amounting to over 
$100, which constitutes the offense of grand larceny. We ask you to 
return a verdict of guilty as charged. 
Thank you, Your Honor. 
THE COURT: Mr. Greenfield. 
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CLOSING ARGUMENT BY DEFENDANT PARKER 

MR. GREENFIELD: May it please the Court, ladies and gentlemen 
of the jury: It now comes the time for the defense counsel to give their 
closing statement as to the circumstances of this case. 

As you know, there are two defendants in this case and I represent 
William A. Parker, one of the defendants in this case. 

As I indicated to you in the opening statement, that the evidence 

that the Government would submit would not prove that William A. 
Parker was at the scene of the crime nor did he commit the crime. 

As you will note, taking the witnesses one by one, Mr. Milistein, 
the owner of the store, stated to you that he wasn't certain about the 
amount of cigarettes, stockings involved. The District Attorney has 
told you why he was not asked to state specifically why these stockings 
and cigarettes did not have a particular value that he could pinpoint. 

I would like for you to remember that this a case of grand larceny and 
the circumstances have to be proven so that the amount of value is over 
$100. It will be noted that the Government stated that the value came 

to $104, which is very slightly over $100. 

I would also like to bring to you, members of the jury, that when 
Officer Spurgeon approached the unidentified witness to this supposed 
crime he asked the witness for the description of the persons involved. 
Officer Spurgeon spoke at this time that he didn't go into any great 
detail, but he did have time toask for the description of the person 
involved, but he did not have time to ask for the witness" name. 

Now, Officer Spurgeon, as you know and as it was stated, that he 
and his partner, Officer Hornyak, gave chase to both defendants. At the 
time that it was asked Officer Hornyak whether or not there was any 

time that the defendants were not in direct scene with his eye, 
the answer was yes, that for a short time that they were not. 

I also would like to remind you when the two officers went into 


this house, this is a rooming house, and when Officer Spurgeon 
approached defendant Parker he was in the bathroom, and when he 
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was arrested he remained in the bathroom, he did not flee. I sae to 
emphasize this to you because, a8 I told you, there are two defeniants 
in this case and I want to make it clear to you that William A. Parker 
did not flee once the arrest was made, nor did he resist arrest. 

Now, I would like to draw your attention to the: D.A.'s statement 
‘about the foreign coins that Mr. Parker possessed. I would also like 
to draw your attention that the District Attorney stated that because: the 
coins were in the cash register and found on William A. Parker, that 
there was a strong inference that Mr. Parker had been there. I would 
also like to draw the attention to the members of the jury that if this 
was true, you must remember that the expert presented by the Govern- 
ment, a witness for the Government, stated that there was no such print, 
or he didn't come up with a print from William A. Parker. And T also 
would like for you to draw the inference that the coins, if they were in 
the cash register box, why weren't the defendant Parker's fingerprints 

found with the defendant Butler's fingerprint ? 

And also I would like to tell you that I think that the Government, 
the District Attorney has stated that this is strictly circumstantial 
evidence, and I do not believe that the Government has connected the 

cartons of cigarettes, the stockings, nor any other merchandise, cigars, 
that would intend or present to you the fact that William A. Parker ‘was 
at the scene; nor do I think that the circumstances of flight -- if you 
recall, the officers said that they observed at first two uhidentified 
males walking down the street. Now, you must remember that when 
officers approach some people, that perhaps they may have a tendency 
to be frightened. 

Now, as to that, we all know that when he entered this house, this 
rooming house, he also stated, Officer Hornyak stated that there were 
not any person but one female in this whole house. | 

Now, we come to the point here of asking ourselves whether or 
not all of this evidence, taken as the Government has presented, would 
warrant you, as members of the jury, to think that all of these 
circumstances would connect William A. Parker with the crime that 
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supposedly had been committed. Whereas you do not have to reach a 

mathematical certainty, you certainly have to reach a moral certainty 

that the Government proved its case beyond a reasonable doubt. And 

T want you, when you go to deliberate this case, to remember the 
circumstances that I have told you about William A. Parker. I 

want you to examine your conscience to the best of your ability, and 

if you do not have any doubt as to his guilt, I want you to examine them 


again and, in view of these circumstantial evidence, to examine your 
conscience, so that you can put yourself in the defendant's place and 


see if these circumstances could convict a person. I want you to also 
be certain that you have examined your conscience, you and you alone, 
and I would not want you to be influenced by anyone else or any of the 
circumstances except the evidence presented here. 

And I thank you for your patience and I feel as though, as American 
citizens, that you will examine your conscience and on that basis alone 
come back with a verdict of not guilty for William A. Parker. 

The defense rests. 

THE COURT: Mr. Bonuso. 

CLOSING ARGUMENT BY DEFENDANT BUTLER 

MR. BONUSO: If Your Honor please, and you ladies and gentlemen 
of the jury: I don’t want to take up too much of your time in addition to 
what has been said by Mr. Greenfield on behalf of his client. 

I represent Mr. Butler. Now, in order to make out this case it 
was incumbent upon the Government to prove, one, that a window had 

been broken; and, two, that these defendants were the culprits 
that did the breaking and entering. Further, they have to prove that 
the articles stolen were of the value of over $100. 

With reference to the $100, may I say that Mr. Millstein has 
never testified as to the exact amount of the articles taken from his 
store. He said he was so happy to receive the merchandise that he 
never did figure out what the amount was. 
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ow, assuming that all that the District Attorney has said is so, 
the amount amounted to $106.40. Of course, in order to come to that 
conclusion we have to find that he took 85 pairs of hose, and Mr. 
Millstein said that he thought it was between 70 and 80. We algo must 
find that they took 36 cartons of cigarettes at $2: Now, we have testimony 
this morning that the cigarettes were not $2 but $1.95, and you will 

ecall that Mr. Millstein testified that it was between 30 and 35 pair. 

ae as far as the grand larceny in this case, I don't think the Govern- 
ment has made this out. 

Now, with reference to the breaking and entering, we have two 
police officers patrolling the 2600 block of 14th Street at four o'clock 
in the morning in a scout car. I asked them definitely, did you hear 
any noise ?. And they said, no. So, evidently this happened before they 
reached the 2600 block of 14th Street; I mean this breaking of the glass 

and breaking of the door. : 

Further than that, we have the testimony that they were stopped by 
an unnamed male, unnamed because they never did get his name, but 
they did stay there long enough to ask him the description of the man 
and so on. And I think you will remember that Officer Spurgeon testified 
that he did see two men about a half a block up 13th -- on Euclid Street, 
walking towards the 1300 block. He then said he kept them under view 
and eventually he lost the view because they entered into the house at 
1306 Euclid Street, which is a rooming house. 

We then have Mr. Butler jumping out of a window. Now, I asked 
Officer Spurgeon what caused him to jump out of the window? Isn't it 
a fact you flashed a light in his face Be He 
said, yes. 

Now, I don't know how I would react if at four o'clock in the 
morning someone flashed a light in my face and a gun. I probably 
would not have jumped out the window but probably went through a 
wall. I don't know how you ladies and gentlemen of the jury would react. 
But certainly something would take place in my mind, and I am sure it 
would in yours, to try to protect yourself from a gun and a flashlight. 
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Now, we have one further thing, we have the fingerprint expert 
said that he went down and checked to see if there were any fingerprints 

in the tray where the coins were taken, and he said, yes, I came 
up with the fingerprint of Mr. Butler. I then asked him did he find any 
other fingerprints there, and he said, yes, about 20. Then the testimony 
shows and the Government is trying to lead you to believe that these 
coins were found on the other defendant, Parker. Therefore, if anyone 
went into the tray, it was not Butler, but Parker. Now, why and how he 
came up with Butler's fingerprint, that is for you ladies and gentlemen 
of the jury to decide. But he said there were 20 others. Strange that 
he would come up with Parker's. 

I think this whole case is a case of circumstantial evidence. I 
don't think that these two defendants were at the scene, I don't think 
they committed the crime, I don't think the Government has proven 
their case, and I think you should find both of them. not guilty. 

THE COURT: Mr. Moore. 

REBUTTAL ARGUMENT BY THE GOVERNMENT 

MR. MOORE: May it please the Court, ladies and gentlemen of 
the jury: Counsel's thoughts about this matter are not binding on you 
at all. It is not what counsel thinks; it's what you find from the evidence 
that has been presented in this case. 

Now, with respect to value, both counsel talk about the value in 
this case. No question about the value here. If Mr. Millstein didn't 

count the cigarettes and the stockings, the officers did. The 
officers told you there were 36 cartons of cigarettes and 85 pairs of 
stockings. Simple mathematics brings that total to $104. So, there is 
no question about that. And, of course, we have already explained to 
you that Mr. Millstein said he didn't know how many were missing. 

He was very candid about that. I think you might have had some reason 
to suspect his testimony if he had said he did know how many were taken, 
when he operates a market or a supermarket, as he has told you. 
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Now, with respect to the flight, Mr. Greenfield, to my amazement 
and apparently to yours, stated that people have a tendency to rm when 
they are approached by the police officers. Why ? Why would any 
citizen who has a perfect right to be on the street if he wants to be, 
why would he be running, taking flight when a police officer approaches 
him? Would he do that? No reason -- would Mr. Greenfield, I am 
suggesting, do that? No reason for anyone to run or to take flight 
simply because a policeman approaches. Maybe he wants to ask you 
did you see somebody else run by. Maybe he isn’t running for him. How 
did these two defendants know the police were pursuing them, anyway? 
You see ? So, isn't that consciousness of guilt, ladies and gentlemen 
of the jury? It's a very strong circumstance for you to take into 
consideration in determining the guilt or innocence of these defendants 

Now, Mr. Bonuso, in outlining the sequence of events to you, he 
told you that the officers had these two defendants in their view and he 
said the officers pursued them, but what he forgot to tell you, that 
Parker also ran. That was a very important item that he omitted, that 
Parker ran. | 

Now, with respect to the fingerprint, there is no question at all 
about these fingerprints. We don't need to speculate and I am not going 
to ask you to speculate as to why the experts didn't find the fingerprint 
of Parker there. As a matter of fact, I think that lends the best 
credence to their testimony, the fact that they told you they saw only 
Butler's there. There were other latent fingerprints lifted, bt you 
remember that Officer Singleton told you that all of the latent finger- 
prints were not of value, that is to say, he told you that they were 
smudged, and he was not going to take chances on telling you ' that -- 
using a smudged latent print, in order to say that they atcngba to this 
person or that. He took the print that he found which was of 
value and that print turned out to be Butler's. We don't know how many 
people used the cash register, maybe both Butler and Parker idid, but 
he came up with Butler's print. AndI submit to you there has been no 
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evidence submitted, that is, Mr. Greenfield hasn't given you any reason 
to show that it is not Butler's print that was there. 

104 So, I submit to you, ladies and gentlemen of the jury, of course 
this is a circumstantial case, but circumstantial evidence is frequently 
stronger than direct evidence. Eye witnesses sometimes can be in 
error. Circumstantial evidence casts an illuminating light on events 
many, many times. I submit to you, on the basis of this evidence, 
that the Government has proved its case beyond a reasonable doubt. 

Thank you. 
(The Court's charge to the jury is found transcribed under 
separate cover.) 


* * * * 


(The jury retired to the jury room 11:15 a.m.) 
* * * * 

(AT THE BENCH:) 

THE COURT: The Clerk has just handed me a message, a 
telephone message to be delivered to one of the jurors, Mr. Paul 
Crotty, Juror No. 9, and the message is: "Please call your office at 
lunchtime." Is there any objection to passing this message into the 
jury room to him? If there is, I will withhold it until the noon recess. 

MR. MOORE: I have no objection. 

MR. GREENFIELD: I have none. 

MR. BONUSO: I have no objection. 

THE COURT: Very well. Will you please take this to the jury 
room, Mr. Marshal. 


I want to say to defense counsel that you have tried this case in 


avery able manner and you have done very well for your clients. 

MR. BONUSO: Thank you. 

THE COURT: I don't know that anything could have been done for 
them that was left undone. 

MR. GREENFIELD: Thank you. 

MR. BONUSO: Thank you. 
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THE COURT: I know, Mr. Bonuso, trying a criminal = isa 
little bit out of your usual routine, isn't it? 

MR. BONUSO: It is. | 

THE COURT: Because you generally are on the civil side. But 
I think a trial lawyer ought to be a trial lawyer for all purposes. 

MR. BONUSO: I think so too, of course..: | 

THE COURT: I believe in the old-fashioned trial lawyer. 

MR. BONUSO: Trying everything. . | 

THE COURT: Exactly. | 


* ; * * 


JURY VERDICT 


11:45 a.m. 
THE COURT: You may bring in the jury. | 


(The jury resumed the jury box.) 
THE DEPUTY CLERK: Will the foreman of the jury please rise. 
(Juror No. 6 stood.) | 


THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
a verdict? 

THE FOREMAN: We have. | 

THE DEPUTY CLERK: What say you of the defendant William A. 
Parker as to Count 1 of the indictment? | 

THE FOREMAN: Guilty as charged. | 

THE DEPUTY CLERK: What say you of the defendant William A. 
Parker as to Count 2 of the indictment ? | 

THE FOREMAN: Guilty of grand larceny. | 

THE DEPUTY CLERK: What say you of the defendant Wiliam C. 
Butler as to Count 1 of the indictment? 

THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: What say you of the defendant cee Cc. 
Butler as to Count 2 of the indictment? 

THE FOREMAN: Guilty of grand larceny. 
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THE DEPUTY CLERK: Will the members of the jury please rise. 

Members of the jury, your foreman states that you find the 
defendants, William A. Parker and William C. Butler, guilty as 
indicted. This is your verdict so say you each and all. Be seated, 
please. 

THE COURT: Ladies and gentlemen of the jury, the Court wishes 
to thank you for the time and the attention that you have given to this 
case. If it is of any interest to you to know, the Court fully agrees 
with your verdict. 

There is another matter to which I want to advert and which may 
interest you not only as jurors but as citizens. This is one of those many 
cases in which the defendants were represented by counsel who were 
appointed by the Court and who served without compensation and, as 
you have noticed, they defended their clients very zealously and very 
ably, and the Court wishes to extend its thanks to them for their 
performance of a public duty. I think that sometimes the public does 
not sufficiently realize the sacrifice that members of the Bar make 
in rendering gratuitous services to defendants in criminal cases who 
claim to be unable to pay any fee. During the past three months more 
than half of all the criminal cases that I have tried were defended by 
counsel appointed by the Court, who served without compensation, 
because the defendants claimed they did not have any money to hire 
counsel. I think the public generally should be aware of that, and of 

course you, as jurors, would be particularly interested. 

The case will be referred to the Probation Officer for the usual 
presentence investigation. 

Now, this concludes your services as jurors, ladies and gentlemen, 
at this term of Court and you are permanently discharged, at least so 
far as this term is concerned, with the thanks of the Court. I hope 
that you have found your work interesting and rewarding. I imagine 
most of you have learned things about aspects of life that you never 
heard of before, and you have borne a heavy responsibility, jurors do 
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under our system of administering justice. That is one of the vital 
distinctions between our American democratic way of administering 
justice and the system that prevails in dictatorships. In any event, 
you have a right to feel that you have fulfilled and performed one of the 
most vital duties of a citizen of the United States. The Clerk informs 
me that those of you who are connected with the Government ahd need 
certificates of service will receive your certificates by mail You 
may be permanently excused at this time. | 

(The trial stood concluded.) ! 

* * * * * 


Washington, D.C. 
April 4, 1962 


JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury: The cae 
William A. Parker and William C. Butler, are on trial before this 
Court on charges of housebreaking and larceny. Specifically, the 
charge of housebreaking is that on or about January 15, 1962 , they 
entered a grocery store at 2601 Fourteenth Street, of which Henry 
Millstein was the proprietor. This charge is contained in the, first 
count of the indictment. The second count of the indictment - and 
there are two counts altogether -~ charges grand larceny; sonar 
that on the occasion referred to in the first count they stole certain 
property out of the store, consisting of 36 cartons of cigarettes, 85 
pairs of hose, and 8 cigars. 

It now becomes your duty to determine whether the defendants 
are guilty or not guilty of the offenses with which they are charged. 

You will bring in a separate verdict as to each defendant on each 
of the two counts of the indictment. In other words, there — be four 
verdicts. | 

Your decision must be reached fairly and impartially, calmly and 
deliberately, solely on the evidence introduced at this trial. You must 
arrive at your conclusion without any feeling or emotion, without 


anger on one hand or sympathy on the other, or any other EES or 
emotion. 
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This trial has been brief and the evidence is not complicated and 
my remarks will be equally brief. You should have no difficulty with 
this case in arriving at a verdict one way or the other. 

As you know, of course, and as you have learned from your month's 
experience in this court in the capacity of jurors, it is my function and 
my duty to instruct the jury as to the law that must govern the 
disposition of the case on trial. You ladies and gentlemen of the jury 
are bound and obligated to take the law from the Court and to follow 
the Court's instructions as to the law. 

On the other hand, you ladies and gentlemen of the jury are the 
sole judges of the facts and you must decide the facts yourselves on the 
basis of the evidence introduced at this trial. 

In addition to instructing the jury as to the law, I have stilla 
further function to perform, and that is to summarize, discuss and 
comment on the facts and on the evidence to the extent to which it 
appears desirable to do so, but that is done solely to aid and assist the 
jury in arriving at its conclusions. My summary and my discussion 
and comments on the facts and on the evidence are intended only to help 
you, they are not binding on you, and you need attach to them only such 


weight as you deem wise and proper. If your recollection or your under-, « 


standing or your view of the evidence differs from mine in any 
particular, it is your recollection, your understanding and your view 
of the evidence and of the facts that must prevail because, as I said 
before, the final decision on the facts is solely within your domain. My 
instructions are binding on you solely as to the law. 

I shall commence my instructions on the law by giving a very 
brief summary of certain general principles of law that are applicable 
to all criminal cases, including, of course, this one. Many of you have 
heard me summarize these principles before, but it is my duty to 
bring them to the attention of the jury in each case anew, even at the 
risk of wearisome repetition. 
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First, the fact that a defendant has been indicted and is charged 
with a crime is not in itself an indication of guilt because an indictment 
_ is merely the procedure and the machinery by which a ween ee is 
brought before the Court and is placed on trial. | 

Second, every defendant in a criminal case is presumed | to be 
innocent and this presumption of innocence attaches to him concn 
the trial until it is overcome by evidence. 

Third, the burden of proof is on the Government to prove the 
defendants’ guilt beyond a reasonable doubt. Unless the Government 
sustains this burden and proves beyond a reasonable doubt that a 

defendant has committed every element of the offense with which 
he is charged, the jury must find him not guilty. | 

Now, what is meant by proof beyond a reasonable doubt? It does 
not mean proof beyond all doubt whatsoever. It does not mean proof to 
an absolute or mathematical certainty. Such a requirement would be 
impossible. Proof beyond a reasonable doubt means proof toa moral 
certainty. 

By a reasonable doubt, as its very name implies, is meant a 


doubt based on reason and not just some whimsical speculation or some 


capricious conjecture. 

Some of you have heard me explain the meaning of the words 
proof beyond a reasonable doubt in simple everyday terms, and Iam 
going to repeat that explanation. Proof beyond a reasonable doubt 
simply means this: If after an impartial comparison and consideration 
of all the evidence you can say to yourself that you are not satisfied 
of the defendants’ guilt, then you have a reasonable doubt. But, on the 
other hand, if after such impartial comparison and consideration of all 
the evidence you can truthfully and candidly say to yourself that you 
have an abiding conviction of the defendants’ guilt, such a conviction 
as you would be willing to act upon in the more weighty and important 
matters relating to your own affairs, then you have no reasonable 
doubt. 
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In other words, to summarize this aspect of my discussion, 
proof beyond a reasonable doubt may be explained as being such proof 
as will result in an abiding conviction of the defendants’ guilt on your 
part, such a conviction as you would be willing to act upon in the more 
weighty and important matters relating to your own affairs. 

In determining the issues of fact submitted to you for decision 
you will consider, of course, and weigh the testimony of all the 
witnesses who have testified at this trial, as well as all the circum- 
stances concerning which testimony has been introduced. Circumstances 
frequently play a very important part in determining issues of fact. 

You are the sole judges of the credibility of witnesses. I mean 
by that that it is for you, and for you alone, to determine whether to 
believe any witness, the extent to which any witness should be credited 
and the weight to be attached to the testimony of any witness. 

If you should find that any witness wilfully testified falsely as to 
any material fact concerning which the witness could not have possibly 
been mistaken, you are then at liberty, if you deem it wise to do so, 
to disregard the entire testimony of that witness or any part of that 
witness’ testimony. 

This brings me to the specific charges involved in this case. 

The first count charges housebreaking, namely, the unlawful 
entry into Millstein's store on the night of January 15th, 1962. 

Housebreaking is defined in the Code of Laws of the District of 
Columbia as follows, and I shall read to you the pertinent parts of the 
definition: 

Whoever shall 'break and enter, or enter without breaking, any 
dwelling, bank, store, warehouse, shop or other building, or any 
apartment or room, with intent to commit any criminal offense, shall 
be punished by the penalty prescribed by law. 

Now, of course, intent cannot be proven directly because there is 
no way of delving down deep into the recesses of the human mind and 
ascertaining what is going on therein. There is no way of fathoming 
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or scrutinizing the operations of the brain of another person. The jury 
has a right to infer intent from the surrounding circumstances, from 
things done, things said and even from the act itself. 

Now, the second count of the indictment charges grand larceny, 
namely, that on the occasion of entering the store referred to in the 
first count the defendants stole certain property therefrom, namely, 
cigarettes and hose and cigars. | 

Grand larceny is defined in the District of Columbia Code as 
follows: 

Whoever shall feloniously take and carry away anything of value 
of the amount or value of $100 or upward, shall be punished by the 
penalty prescribed by law. 

The words feloniously take and carry away mean that the 
property must have been taken unlawfully from the possession of 
another with fraudulent intent to convert it to the use of the person 
taking it. 

Now, there is also another crime, a lesser crime, known as 
petit larceny, which is defined as follows: 

Whoever shall feloniously take and carry away property of the 
value of less than $100 shall be punished by the penalty ses by 
the statute for that offense. 

Now, under the second count of the indictment, if the offense is 


proven and if the value of over $100 is proven beyond a reasonable 
doubt -- and the Government offered evidence tending to show that the 
value was $104 -- you have a right to find the defendants guilty of grand 


larceny, provided all the other elements are proven. But if you are 
not convinced beyond a reasonable doubt that the value of the stolen 
property is over $100, but all the other elements of the offense have 
been proven, then under the second count of the indictment you have a 
right to find the defendants guilty of petit larceny. | 
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Now, there is another principle of law that must be borne in mind 
in this connection, and it is applicable to this case, and that is that if 

two or more persons jointly commit an offense, that is, each 
performing a part and the parts together constitute an offense, all are 
equally guilty. Similarly, the law is that if one person aids or abets or 
assists another in committing an offense, then both are equally guilty. 
Here we have two defendants. 

Now, then, let me turn to the evidence introduced in this case. 

In criminal cases there are two types of evidence. One type is known 
as direct evidence ani the other type of evidence is known as 
circumstantial evidence. 

By direct evidence is meant evidence of eyewitnesses who saw the 
crime perpetrated. 

Circumstantial evidence, on the other hand, consists of evidence 
of various circumstances from which the defendants’ guilt may be 
inferred by the jury. 

Now, contrary to the popular impression in some quarters, 
circumstantial evidence is not an inferior kind of evidence. It is just 
as important as direct evidence. In fact, one cannot say that either of 
the two types of evidence is more reliable or stronger than the other. 
For example, an eyewitness may make a mistake in identifying the 


person whom he saw or his memory may be inaccurate. It is possible 


for circumstances to lead to an erroneous inference. However, if the 
circumstantial evidence is sufficiently strong, it may, on occasion, be 
even more convincing than direct evidence because circumstances put 

together may speak for themselves and irresistably lead to a 
definite conclusion. 

Now let me illustrate for you the difference between direct and 
circumstantial evidence. Suppose -- I am not now taking this case, but 
I am just taking an illustration -- suppose a person is charged with 
breaking and entering into a house through a window and a passerby 
testifies that he saw someone climb into the house through that window 
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and he says that the defendant is the person whom he: saw. Gee would 
be direct evidence. On the other hand, suppose nobody saw the defendant 
break and enter into the house through the window, but suppose his 
fingerprint was on the window sill or on the window sash. That would 
be circumstantial evidence showing that he tampered with that window. 

The law permits conviction of a criminal offense on circumstantial 
evidence alone if the circumstantial evidence is such as to satisty the 
jury of the defendant's guilt beyond a reasonable doubt. In fact, if the 
law did not permit it, if the law required direct evidence, a great many 
crimes would go unpunished because the average criminal tries not to 
commit his crimes in the presence of witnesses. | 

Now, then, let me summarize briefly some of the principal points 
of the evidence in this case. Two police officers in a scout car were on 
routine patrol at four o'clock in the morning on January 15, 1962 in the 

2600 block of Fourteenth Street. They were stopped by a passerby 
who, in an excited way, gave them some information. They saw that the 
glass pane on the front door of a nearby grocery store on the corner of 
Fourteenth and Euclid Streets was broken. They noticed two men, who 
it is claimed are the two defendants, walking rapidly east on Euclid 
Street, each carrying a box. Bear in mind this was four o'clock in the 
morning. They pursued, the. officers pursued them. The two men started 
to run, according to the evidence, and ducked into a house, if I may use 
that colloquial term, at 1306 Euclid Street. 

Now, the law permits the jury to treat an attempt to flee from 
the police as evidence of consciousness of guilt, and that is a circum- 
stance you have a right to consider in this matter. That rule of law 
dates back many centuries. It is based on the Bible, for itis said in 
the Book of Proverbs that the wicked flee when no man pursueth. 

The men rapidly ran upstairs. The officers followed them into 
the building and continued their pursuit. They saw them drop their 
boxes on the second floor landing and continue to the third floor. The 
officers apprehended the Defendant Parker on the third floor. The 
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Defendant Butler, however, jumped out of the window and he was 
arrested on the ground and taken to the hospital, where he received 
needed medical attention. 

Now, it has been brought out that, for a short interval after the 
defendants entered the building at 1306 Euclid Street, the two police 
officers lost sight of them and then they saw them again. They testified, 
however, that the clothes they wore when the officers apprehended them 
were the same clothes that they saw on them at the time they were 
pursuing them on the street. 

Now, the evidence shows that the two defendants were arrested and 
that the boxes that they had dropped were seized and the boxes contained 
ladies stockings and cartons of cigarettes. 

Evidence was introduced to show that the stockings were of the 
same brand as those that were missing from the store involved in this 
case and that the cigarettes were of the same brand and had the same 
stamp number as those that were missing from the store. 

Now, when the Defendant Parker was searched there were found 
in his pocket two foreign coins, a Canadian coin and a Luxemburg coin. 
Mr. Millstein, the owner of the grocery store, testified that these two 
foreigh coins had been kept in his cash register for some time. 

Finally, Butler's thumprint or fingerprint was found on the tray 
in the cash register of the store. 

Now, you have a right to consider all of these circumstances and 

put them together and you have a right, on their basis, if they 
convince you of the defendants' guilt beyond a reasonable doubt, tafi d 
_ them guilty. Of course, if you are not convinced of their guilt beyond 
a reasonable doubt, you should find a verdict of not guilty. 


Now, in conclusion, I want to repeat again that what I have said 
about the evidence is not binding on you, you are the sole judges of the 
facts and if your understanding of the evidence or your recollection of 
the evidence differs in any particular from mine, then your recollection 
must prevail and your understanding must prevail. I have called your 
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attention to such items of evidence as appear important to me. You may 
consider some of them unimportant and you may consider some that I 
have omitted to be important. Your judgment must prevail. You are 
the sole judges of the facts. That is your function, your duty, and 


your responsibility. 
Now, in dealing with this matter you must use the same practical 
approach, the same ordinary common sense and the same intelligence 
that you would employ in determining any other matter that you have 
occasion to decide in the course of your everyday life. 
Now, to summarize my instructions, you will bring in separate 
verdicts as to the Defendant Parker and Defendant Butler on each of the 


counts of the indictment. In other words, you will bring in four separate 
verdicts. On Count One, housebreaking, your verdict should be either 
guilty or not guilty as to each of the defendants. As to Count ‘Two, 
which charges grand larceny, your verdict as to each of the defendants 
should be either guilty of grand larceny as charged, or guilty of petit 


larceny, or not guilty. And as of course you are aware, your verdict 
must be reached by unanimous vote. 
Are there any objections or suggestions ? 
MR. MOORE: No, Your Honor. 
MR. GREENFIELD: No, Your Honor. 
MR. BONUSO: I have none, Your Honor. 
THE COURT: Ladies and gentlemen of the jury, the twelve regular 
jurors may now retire. Upon reaching the jury room you willl first 
select a foreman from amongst yourselves, who will act as your chairman, 
speak for you in returning your verdict, and then you will proceed to 
reach a verdict. 
Will the twelve regular jurors please follow the Marshal, and will 


the two alternate jurors please retain their seats for a moment. 
* * * * 


[ Filed April 4, 1962] 


JURY VERDICT 

On this 4th day of April, 1962, came again the parties mentioned 
aforesaid, in manner mentioned aforesaid, and the same jury mentioned 
aforesaid in this cause, the hearing of which was respited yesterday, 
April 3, 1962; whereupon, after hearing further of the evidence, the 
arguments of counsel and the instructions of the Court, the alternate 
jurors are discharged and the jury retires for deliberation; thereupon, 
the jurors return into Court and, upon their oath, say the defendants 
are guilty as indicted. The defendants are remanded to the District of 
Columbia Jail, and the cases are referred to the Probation Officer 
of the Court. 

By direction of 


Alexander Holtzoff 


Presiding Judge 
Civil Court #8 


* * * 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS— 


SENTENCING = washington, D.C. 
May 3, 1962 


The above cause came on for sentencing before the HONORABLE 
ALEXANDER HOLTZOFF, United States District Judge. 

* * * * * 

THE DEPUTY CLERK: Case of the United States vs. William A. 
Parker and William C. Butler. Mr. Greenfield and Mr. Bonuso. 

THE COURT: These defendants are before the Court for sentence 
on charges of housebreaking and larceny. The defendant Parker is 
named in the indictment first. The Court will hear Counsel for the 
defendant Parker. 
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MR. GREENFIELD: Your Honor, in view of what has taken place 
I have nothing to add to what was brought out at the trial and what mercy 
that Your Honor may impose upon my client Mr. Parker. 

THE COURT: William A. Parker, is there anything oes would 
like to say before sentence is imposed ? 

DEFENDANT PARKER:. No, sir. 

THE COURT: The Court will hear counsel for the defendant 
Butler. 

MR. BONUSO: If Your Honor please, I have nothing to add to 
what has already taken place before the jury and in the report. 

THE COURT: William Chester Butler, is there anything you would 
like to say before sentence is imposed ? 

DEFENDANT BUTLER: Yes, sir. Your Honor, I would iike to 
make a motion to vacate sentence and that the defendants be granted 
a new trial. 

THE COURT: On what ground? 

DEFENDANT BUTLER: On the grounds of irregular trial 
procedures and inadequate counsel. 

THE COURT: Inadequacy of counsel? 

DEFENDANT BUTLER: Yes, sir. 

THE COURT: Well, you certainly are an ingrate. You received 
the free services of an able and experienced trial lawyer who izealously. 
with well directed zeal defended you as far as it was possible, Of 
course, he was not a magician and, therefore, he could not secure your 
acquittal. | 

No, your motion is denied, and you show a very bad attitude. 

DEFENDANT BUTLER: Your Honor, I would like -- 

THE COURT: Is there anything else you would like to say? 

DEFENDANT BUTLER: I would like a motion for appeal. 

THE COURT: You have a right to make an application for an 
appeal after sentence is imposed and then the Court will pass on your 
application. , 
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DEFENDANT BUTLER: Thank you. 

THE COURT: Now, both of these defendants broke into a grocery 
store on upper 14th Street and stole a considerable amount of property 
from the store and they were promptly apprehended through the well 
directed zeal of the police. 

Now the Court is going to take up the sentence of Butler first. 

He has a very long record. Asa juvenile he was found stealing pocket- 
books of women roomers in his grandmother's home. He was before the 
Juvenile Court as far back as 1952, and he is now only 24 years old, 

on 20 charges of pocketbook snatching and four charges of housebreaking. 
The following year he was again charged with housebreaking. Now, in 
1956 he passed the juvenile age and he was sentenced on a charge of 
pocketbook snatching, robbery, to one to five years. The particular 
offense in that case was that he and a companion knocked a woman down 


to the ground and forcefully took her pocketbook. In 1961 he was 
sentenced to 180 days for attempted housebreaking and he served his 


sentence at Lorton. 

Now, he has done very little work, had only occasional employment. 
He has shown a very bad attitude, as appears from the presentence 
report of the Probation Office, and I am going to read a sentence from 
that report: “He admits that he has and will commit yokings with the 
justification that the ones he does attack should protect themselves." 

The Court is of the opinion that he is a dangerous and vicious 
person and that society should be protected by his being put out of 
circulation for a considerable period of time. 

William C. Butler, it is the judgment of this Court that you be 
imprisoned in an institution to be designated by the Attorney General 
of the United States for 2 term of not less than three years and four 
months and not more than ten years on each count of the indictment, 
the sentences to run concurrently. 

DEFENDANT BUTLER: Excuse me, Your Honor. I didn't 
understand. 
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THE COURT: You may take him away. 

Now, the Court is of the opinion that Parker's record is not as 
bad, not near as bad as Butler's. Moreover, Parker showed 2 much 
better attitude when he was interviewed by the Probation Officer. He 
does have a record, but it is neither as long nor as bad as his co- 
defendant's, and he frankly admitted his guilt to the Probation Officer. 
Accordingly, the Court will impose a much lesser sentence on him than 
it imposed on Butler. | 

William A. Parker, it is the judgment of this Court that you be 
imprisoned in an institution to be designated by the Attorney General 
of the United States for a term of not less than twenty months and not 
more than five years on each count of the indictment, the sentences to 
be served concurrently. | 


[ Filed May 4, 1962] 


JUDGMENT AND COMMITMENT 


Te, egy patienh areas 

On this 3rd day of May, 1962, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Joseph M. 
Bonuso 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Housebreaking 
and Larceny as charged and the court having asked the defendant 
whether he has anything to say why judgment should not be pronounced, 
and no sufficient cause to the contrary being shown or appearing to the 
Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. | 
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IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of Three (3) Years and Four (4) Months to 
Ten (10) Years on each of counts one and two; said sentences to run 
concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ Alexander Holtzoff 
United States District Judge 


[ Filed May 8, 1962] 
NOTICE OF APPEAL 

Petitioner: William C. Butler, 200-19th St., Southeast, Wash.D.C. 

D.C. Jail. 
Attorney: Was represented by court appointed attorney 
Offense: Housebreaking and Larceny. 
Judgment: Found guilty as charge, and sentence to 40 months to 10 

years on each count running concurrently. 
Petitioner is at the present confined to the D.C. Jail 
Notice is hereby being given on this 4th day of May 1962 that I, the 
above name petitioner am appealing irregular trial procedures in 
Criminal Case No. 107-62 in favor of the United States of America vs. 
William C. Butler and William A. Parker in the presence of Judge 
Holtzoff's Court during the month of April of this year 1962: 
I, the above name petitioner hereby appeal to the United States Court 
of Appeals for the District of Columbia Circuit from the above stated 
judgment entered in this court on the 3rd day of May 1962: 

/s/ William C. Butler - Petitioner 


[JURAT - 4th day of May, 1962] 


89 


[ Filed May 8, 1962] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR 
LEAVE TO PROCEED WITHOUT PREPAYMENT OF 
COSTS 


I, William C. Butler, petitioner being first duly sworn one 
to law, depose and say that I am the petitioner in the above entitle 
cause, and in support of my application for leave to proceed in said 
cause without being required to prepay fees or costs, states as follows: 

1. Iam a citizen of the United States. 

2. That because of my poverty Iam unable to pay the costs of 
said suit or action. 

3. That I am unable to give security for same. 

4. That I believe I am entitled to the redress I seek in said suit 
or action. 

5. That the nature of my cause of action is briefly stated as 
follows: 


/s/ William C. Butler 
Petitioner 


[JURAT - 4th day of May 1962] 


| Filed May 16, 1962] 


MEMORANDUM 
Butler 


This is an application for leave to appeal in forma pauperis from 
a judgment of conviction on charges of housebreaking and grand 
-larceny. | 
The pertinent provision of law, 28 U.S.C. 81915(a), which authorizes 
appeals in forma pauperis provides that, 
"An appeal may not be taken in forma pauperis if the trial 
court certifies in writing that it is not taken in good faith." 
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In Coppedge v. United States, decided April 30, 1962, not yet 
reported, the Supreme Court construed the phrase “in good faith" as 
having an objective meaning, namely, as being synonymous with 
"frivolous". In turn, the term "frivolous" is construed as “so frivolous 
that the appeal would be dismissed in the case of a non-indigent 
litigant". 

Applying the foregoing criterion, I certify that the appeal is not 
taken in good faith and, accordingly, the motion for leave to appeal 
in forma pauperis is denied. 

I have reviewed my detailed trial notes, as it is my practice to 
keep such notes in every case, and also have a clear recollection of 
the case. The evidence of guilt against the defendant was overwhelming. 
The defendant and his co-defendant were charged with breaking into a 
store during the night. They were caught by two policemen in a 
patrolling scout car during a hot pursuit while they were fleeing from 
the place of the robbery. They were carrying the loot with them and 
dropped it en route. ‘The loot was picked up by the police. The 
defendant's fingerprints were found on one of the articles in the store 
that had been burglarized. The testimony adduced by the Government - 
was not contradicted, as no witnesses were called by the defendants and 
they themselves did nc testify. 

The defendant was ably and zealously defended by experienced 
counsel appointed by the Court, Joseph M. Bonuso, Esq. 

The Court is not aware of any adverse rulings on any questions 
of law that are subject to review, except, of course, the denial of the 
pro forma motion made by every careful lawyer for a judgment of 
acquittal. 


/s/ Alexander Holtzoff 
United States District Judge 


May 15, 1962 


